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THIS FORM IS FOR GENERAL GUIDANCE ONLY. IT IS INTENDED TO FACILITATE THE NEGOTIATION PROCESS BY REDUCING
TIME AND EFFORT SPENT BY THE PARTIES IN REACHING AGREEMENT. THERE IS NO SUGGESTION THAT THIS FORM MUST BE
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IT 1S INTENDED THAT A BLACKLINED COMPARISON OF THIS FORM (INCLUDING THE Form NOTES) WITH THE INITIAL DRAFT
of THE NOTE PURCHASE AGREEMENT FOR A PROPOSED TRANSACTION BE DELIVERED TO THE POTENTIAL PURCHASERS.

This form assumes that the issuer is a publiely-held-demestienon-U.S. business corporation (other than a
regulated business, such as a financial institution or public utility) with at least one subsidiary and that all
subsidiaries are subject to covenant restrictions. It provides for the issue to multiple U.S. purchasers at a
single closing of a single class of_U.S. Dollar denominated senior unsecured notes. The footnotes
identify some areas in which special care may need to be taken to tailor the document to the

circumstances of an individual transaction. Note that certain additions and/or changes to this form
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FINANCIAL COVENANTS. PROPOSAL OF FINANCIAL COVENANTS IS LEFT TO THE PARTIES.
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INAME AND ADDRESS OF COMPANY]

[__1% Senior Notes due [ , ]

[Date of Agreement]
To EacH oF THE PURCHASERS LISTED IN
THE PURCHASER SCHEDULE-B HERETO:

Ladies and Gentlemen:

[ 1, a | ] corporation! (tegether—with—any-
suecessor thereto that becomes a party hereto pursuant to Section 10.2, the “Company™),

agrees with each of the Purchasers as follows:

SecTiON 1. AUTHORIZATION OF NOTES.
The Company will authorize the issue and sale of $[ | aggregate principal
amount of its [ ]% Senlor Notes due [ , ] (as—amended—ltes%ated—er—

ms&ed—m—s&bs&tuﬂon—therefor—p&muant—to%eeﬁon—l%—the “Notes”) The Notes shall be

substantially in the form set out in Schedule 1. Certain capitalized and other terms used in this
Agreement are defined in Schedule B—References—to—a—Schedule”-arereferences—to—a-

SEcTION 2. SALE AND PURCHASE OF NOTES .

Subject to the terms and conditions of this Agreement, the Company will issue and sell to
each Purchaser and each Purchaser will purchase from the Company, at the Closing provided for
in Section 3, Notes in the principal amount specified opposite such Purchaser’s name in the
Purchaser Schedule-B at the purchase price of 100% of the principal amount thereof. The
Purchasers’ obligations hereunder are several and not joint obligations and no Purchaser shall
have any liability to any Person for the performance or non-performance of any obligation by
any other Purchaser hereunder.




SecTION 3. CLOSING.

The sale and purchase of the Notes to be purchased by each Purchaser shall occur at the

offices of [ ], [Street Address], [City], [State] [ZIP], at [ ]:00 a.m.,
[ ] time, at a closing (the “Closing”)*Z on [ ], 20[__] or on such other Business
Day thereafter on or prior to [ ], 20[__] as may be agreed upon by the Company and the

Purchasers. At the Closing the Company will deliver to each Purchaser the Notes to be
purchased by such Purchaser in the form of a single Note (or such greater number of Notes in
denominations of at least [$100,000] as such Purchaser may request) dated the date of the
Closing and registered in such Purchaser’s name (or in the name of its nominee),3 against
delivery by such Purchaser to the Company or its order of immediately available funds in the
amount of the purchase price therefor by wire transfer of immediately available funds for the
account of the Company to account number | ] at [ ] Bank,
[Insert Bank address, ABA number/Swift Code/IBAN for wire transfers, and any other
relevant wire transfer information]. If at the Closing the Company shall fail to tender such
Notes to any Purchaser as provided above in this Section 3, or any of the conditions specified in
Section 4 shall not have been fulfilled to such Purchaser’s satisfaction, such Purchaser shall, at
its election, be relieved of all further obligations under this Agreement, without thereby waiving
any rights such Purchaser may have by reason of any of the conditions specified in Section 4 not
having been fulfilled to such Purchaser’s satisfaction or such failure by the Company to tender
such Notes.24

SecTiON 4. ConpITIONS TO CLOSING.

Each Purchaser’s obligation to purchase and pay for the Notes to be sold to such
Purchaser at the Closing is subject to the fulfillment to such Purchaser’s satisfaction, prior to or
at the Closing, of the following conditions:

Section 4.1. Representations and Warranties. The representations and warranties of
the Company in this Agreement shall be correct when made and at the Closing.

99 <

+2 Form Note: 1f more than one Closing is contemplated, it is recommended that the word “applicable,” “each”
or “such” be inserted before the word “Closing” where appropriate in thisthe Note Purchase Agreement.

i Form Note: 1n certain jurisdictions, notes registered in nominee name may not qualify for withholding
tax exemption. Itis recommended that special counsel for the Company advise prior to the Closing if the
applicable Taxing Jurisdiction is such a jurisdiction.

24 Form Note: A common problem at complicated closings is the request of the issuer that the Purchasers
maintain liquid funds available to fund the purchase of the Notes later in the day than the time at which
one or more of the Purchasers will be able to reinvest the funds that it has set aside to purchase its Notes.

Typically, Purchasers will not agree to hold funds available past the cut-off time for their reinvestment
(which varies from Purchaser to Purchaser) unless the issuer has agreed to compensate the affected
Purchaser for any lost interest earnings if they maintain liquid funds past their reinvestment deadlines
and the Closing does not actually occur on that day. One vehicle for dealing with the problem on the
scheduled Closing day is the provision by the Company of an indemnity letter. Under certain
circumstances, it is possible to build such an indemnity provision into this-agreementthe Note
Purchase Agreement.

-2



Section 4.2. Performance; No Default. The Company shall have performed and
complied with all agreements and conditions contained in this Agreement required to be
performed or complied with by it prior to or at the Closing. Before and after giving effect to the
issue and sale of the Notes (and the application of the proceeds thereof as contemplated by
Section 5.14), no Default or Event of Default shall have occurred and be continuing.?’i Neither
the Company nor any Subsidiary shall have entered into any transaction since the date of the
Memorandum that would have been prohibited by Section 10 had such Section applied since
such date.

Section 4.3. Compliance Certificates.

(a) Officer’s Certificate. The Company shall have delivered to such Purchaser an
Officer’s Certificate, dated the date of the Closing, certifying that the conditions specified in
Sections 4.1, 4.2 and 4.9 have been fulfilled.

(b) Secretary’s or Director’s Certificate. The Company shall have delivered to such
Purchaser a certificate of its Secretary—e¥, an Assistant Secretary, a_Director or another
appropriate person, dated the date of the Closing, certifying as to (i) the resolutions attached
thereto and other corporate proceedings relating to the authorization, execution and delivery of
the Notes and this Agreement and (i1) the Company’s organizational documents as then in effect.

Section 4.4. Opinions of Counsel. Such Purchaser shall have received opinions in
form and substance satisfactory to such Purchaser, dated the date of the Closing (a) from (i)

[ ], U.S. special counsel for the Company, eevering-the-matters—set-forth-
in—Schedwleand (i) [ [ |_special counsel for the Company,

substantially in the respective forms set forth in Schedules 4.4(a)(i) and 4.4(a)(ii) and
covering such other matters incident to the transactions contemplated hereby as such Purchaser
or its counsel may reasonably request (and the Company hereby instructs its counsel to deliver
such epinienopinions to the Purchasers) and (b) from [ ], the Purchasers’ special
counsel in connection with such transactions, substantially in the form set forth in Schedule

35 Form Note: A request for a delayed funding is viewed by investors as an unusual request. An issuer seeking
to have a delay between closing and funding should always make the request prior to circle to ensure
appropriate consideration of the request. It is recommended that the language that appears below be used to
replace Section 4.2 if it is anticipated that there will be a significant time-lag between the execution of the Note
Purchase Agreement and the Closings-espeeially and if any of the changes_to the preambles to Sections 9 and
10 that are recommended in the Form Notes with respect to such time-lag are not made. The language regarding
delayed funding is underlined.*

“Section 4.2. Performance; No Default.-
The Company shall have performed and complied with all agreements and conditions contained in this
Agreement required to be performed or complied with by it prior to or at the Closing and from the date of this

Agreement to the Closing assuming that Sections 9 and 10 are applicable from the date of this Agreement.

From the date of this Agreement until the Closing, before and after giving effect to the issue and sale of the
Notes (and the application of the proceeds thereof as contemplated by Section 5.14), no Default or Event of

Default shall have occurred and be continuing. Neither the Company nor any Subsidiary shall have entered into
any transaction since the date of the Memorandum that would have been prohibited by Section 10 had such
Section applied since such date.”



4.4(b) and covering such other matters incident to such transactions as such Purchaser may
reasonably request. 6

Section 4.5. Purchase Permitted By Applicable Law, Etc. On the date of the Closing
such Purchaser’s purchase of Notes shall (a) be permitted by the laws and regulations of each
jurisdiction to which such Purchaser is subject, without recourse to provisions (such as section
1405(a)(8) of the New York Insurance Law) permitting limited investments by insurance
companies without restriction as to the character of the particular investment, (b) not violate any
applicable law or regulation (including;-witheutlimitatien; Regulation T, U or X of the Board
of Governors of the Federal Reserve System) and (c) not subject such Purchaser to any tax,
penalty or liability under or pursuant to any applicable law or regulation, which law or regulation
was not in effect on the date hereof. If requested by such Purchaser, such Purchaser shall have
received an Officer’s Certificate certifying as to such matters of fact as such Purchaser may
reasonably specify to enable such Purchaser to determine whether such purchase is so permitted.

Section 4.6.  Sale of Other Notes. Contemporaneously with the Closing, the Company
shall sell to each other Purchaser and each other Purchaser shall purchase the Notes to be
purchased by it at the Closing as specified in the Purchaser Schedule-B.

Section 4.7. Payment of Special Counsel Fees.47 Without limiting Section 45:1516.1,
the Company shall have paid on or before the Closing the fees, charges and disbursements of the
Purchasers’ special counsel referred to in Section 4.4 to the extent reflected in a statement of
such counsel rendered to the Company at least one Business Day prior to the Closing.

Section 4.8.  Private Placement Number. A Private Placement Number issued by
Standard & Poor’s CUSIP Service Bureau (in cooperation with the SVO) shall have been
obtained for the Notes.

Section 4.9. Changes in Corporate Structure. The Company shall not have changed
its jurisdiction of incorporation or organization, as applicable, or been a party to any merger or
consolidation or succeeded to all or any substantial part of the liabilities of any other entity, at
any time following the date of the most recent financial statements referred to in Schedule 5.5.

Section 4.10. Funding Instructions. At least three Business Days prior to the date of the
Closing, each Purchaser shall have received written instructions signed by a Responsible Officer
on letterhead of the Company confirming the information specified in Section 3 including (i) the
name and address of the transferee bank, (ii) such transferee bank’s ABA number/Swift
Code/IBAN and (ii1) the account name and number into which the purchase price for the Notes
is to be deposited.

6
separate legal opinion from separate local counsel.

47 Form Note: Payment of counsel fees at the Closing may be facilitated by the provision of an estimate early in
the process with periodic updates thereafter.

Form Note: In some jurisdictions or under unusual circumstances, Purchasers may require advice and a
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appointment and designation provided for by Section 23.7(e) for the period from the date

of the Closing to [1 year after maturity of Notes] (and the payment in full of all fees in
respect thereof).

Section 4.12. Proceedings and Documents. All corporate and other proceedings in
connection with the transactions contemplated by this Agreement and all documents and
instruments incident to such transactions shall be satisfactory to such Purchaser and its special
counsel, and such Purchaser and its special counsel shall have received all such counterpart
originals or certified or other copies of such documents as such Purchaser or such special
counsel may reasonably request.58

SEcTION 5. REPRESENTATIONS AND WARRANTIES OF THE CompANY. 6977

The Company represents and warrants to each Purchaser that:

58 Form Note: Other closing conditions might be appropriate, depending on the circumstances of the particular
transaction. Other possible conditions might include the completion of projects, the consummation of
acquisitions or dispositions, the effectiveness of guaranties of the Notes by other Persons, the amendment of
agreements, the receipt of specified governmental approvals, the obtaining of consents of creditors or
satisfactory engineering or environmental reports, the consummation or repayment of other financings and the
discharge and release of Liens. In addition, if the holders of the Notes will receive a Subsidiary Guaranty at the
Closing that mirrors a pre-existing guaranty (or a similar credit support agreement) of a Material Credit Facility,
then it is recommended that the following language be used:-

“Section 4124.13 Subsidiary Guaranties. As to each Subsidiary which on or before the date hereof had
delivered a Guaranty pursuant to or is a borrower under any Material Credit Facility, the Company will cause
each such Subsidiary to, on the date hereof, (a) enter into a {Sub51dlary Guaranty|[-HSubsidiary-Guaranty-

Joinder-Agreement} and (b) deliver the following to each Purchaser:-
(i) an executed counterpart of such fSubsidiary Guaranty}-{Subsidiary Guaranty-Jeinder Asreement};-

(i) a certificate signed by an authorized responsible officer of such Subsidiary containing representations
and warranties on behalf of such Subsidiary to the same effect, mutatis mutandis, as those contained in Sections
5.1,5.2,5.6,5.7 and 5.[ ] of this Agreement (but with respect to such Subsidiary and such Subsidiary Guaranty
rather than the Company); -

(iii) all such documents as may be reasonably requested by the Purchasers to evidence the due
organization, continuing existence and good standing of such Subsidiary and the due authorization by all
requisite action on the part of such Subsidiary of the execution and delivery of such {Subsidiary Guaranty}-

{Subsidiary-Guaranty-Joeinder-Agreement] and the performance by such Subsidiary of its obligations
thereunder-jand-under-the Subsidiary Guaranty}; and -

(iv) an opinion of counsel reasonably satisfactory to the Purchasers covering such matters relating to such

Subsidiary and such {Subsidiary Guaranty}-{Subsidiary Guaranty Jeinder Agreement-and-the Subsidiary-
Guaranty} as the Purchasers may reasonably request.”

69 Form Note: Depending on the nature of any financial covenants that appear in Section 10, additional
representations as to changes in the financial condition of the issuer since the date of its most recent audited
financial statements may be appropriate. For example, if the financial covenants include a dividend limitation or
an investment restriction, a representation as to dividends declared or paid or restricted investments made since
the date of such financial statements might be appropriate.




Section 5.1.  Organization; Power and Authority. The Company is a corporation duly
organized, validly existing and, where applicable, in good standing under the laws of its
jurisdiction of incorporation, and is duly qualified as a foreign corporation and, where
applicable, is in good standing in each jurisdiction in which such qualification is required by
law, other than those jurisdictions as to which the failure to be so qualified or in good standing
could not, individually or in the aggregate, reasonably be expected to have a Material Adverse
Effect. The Company has the corporate power and authority to own or hold under lease the
properties it purports to own or hold under lease, to transact the business it transacts and
proposes to transact, to execute and deliver this Agreement and the Notes and to perform the
provisions hereof and thereof.

Section 5.2.  Authorization, Etc. This Agreement and the Notes have been duly
authorized by all necessary corporate action on the part of the Company, and this Agreement
constitutes, and upon execution and delivery thereof each Note will constitute, a legal, valid and
binding obligation of the Company enforceable against the Company in accordance with its
terms, except as such enforceability may be limited by (i) applicable bankruptcy, insolvency,
reorganization, moratorium or other similar laws affecting the enforcement of creditors’ rights
generally and (i1) general principles of equity (regardless of whether such enforceability is
considered in a proceeding in equity or at law).

Section 5.3. Disclosure. The Company, through its agent, [ ], has
delivered to each Purchaser a copy of a [Private Placement Memorandum]|, dated
[ | (the “Memorandum”), relating to the transactions contemplated hereby. The

Memorandum fairly describes, in all material respects, the general nature of the business and
principal properties of the Company and its Subsidiaries. This Agreement, the Memorandum,
the financial statements listed in Schedule 5.5 and the documents, certificates or other writings
delivered to the Purchasers by or on behalf of the Company prior to [circle date] in connection
with the transactions contemplated hereby and identified in Schedule 5.3 (this Agreement, the
Memorandum and such documents, certificates or other writings and such financial statements
delivered to each Purchaser being referred to, collectively, as the “Disclosure Documents”),
taken as a whole, do not contain any untrue statement of a material fact or omit to state any
material fact necessary to make the statements therein not misleading in light of the
circumstances under which they were made. Except as disclosed in the Disclosure Documents,
since [last audit date]310, there has been no change in the financial condition, operations,
business, properties or prospects of the Company or any Subsidiary except changes that could
not, individually or in the aggregate, reasonably be expected to have a Material Adverse Effect.
There is no fact known to the Company that could reasonably be expected to have a Material
Adverse Effect that has not been set forth herein or in the Disclosure Documents.?11

Section 5.4. Organization and Ownership of Shares of Subsidiaries; Affiliates. (a)
Schedule 5.4 contains (except as noted therein) complete and correct lists of (i) the Company’s

82 Form Note: Normally insert the date of the last audited financial statements.

S11  Form Note: If projections are included in the disclosure material, the parties may wish to provide that no
representation is made as to the projections other than that the projections are based on information that the
Company believes to be accurate and were calculated in a manner the Company believes to be reasonable.
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Subsidiaries, showing, as to each Subsidiary, the name thereof, the jurisdiction of its
organization, and the percentage of shares of each class of its capital stock or similar equity
interests outstanding owned by the Company and each other Subsidiary, (ii) the Company’s
Affiliates, other than Subsidiaries, and (iii) the Company’s directors and senior officers.

(b) All of the outstanding shares of capital stock or similar equity interests of each
Subsidiary shown in Schedule 5.4 as being owned by the Company and its Subsidiaries have
been validly issued, are fully paid and non-assessable and are owned by the Company or another
Subsidiary free and clear of any Lien that is prohibited by this Agreement.

(c) Each Subsidiary is a corporation or other legal entity duly organized, validly
existing and, where applicable, in good standing under the laws of its jurisdiction of
organization, and is duly qualified as a foreign corporation or other legal entity and, where
applicable, is in good standing in each jurisdiction in which such qualification is required by law,
other than those jurisdictions as to which the failure to be so qualified or in good standing could
not, individually or in the aggregate, reasonably be expected to have a Material Adverse Effect.
Each such Subsidiary has the corporate or other power and authority to own or hold under lease
the properties it purports to own or hold under lease and to transact the business it transacts and
proposes to transact.

(d) No Subsidiary is subject to any legal, regulatory, contractual or other restriction
(other than the agreements listed on Schedule 5.4 and customary limitations imposed by
corporate law or similar statutes) restricting the ability of such Subsidiary to pay dividends out of
profits or make any other similar distributions of profits to the Company or any of its
Subsidiaries that owns outstanding shares of capital stock or similar equity interests of such
Subsidiary.

Section 5.5. Financial Statements; Material Liabilities. The Company has delivered
to each Purchaser copies of the financial statements of the Company and its Subsidiaries listed
on Schedule 5.5. All of such financial statements (including in each case the related schedules
and notes) fairly present in all material respects the consolidated financial position of the
Company and its Subsidiaries as of the respective dates specified in such Schedule and the
consolidated results of their operations and cash flows for the respective periods so specified and
have been prepared in accordance with GAAP consistently applied throughout the periods
involved except as set forth in the notes thereto (subject, in the case of any interim financial
statements, to normal year-end adjustments). The Company and its Subsidiaries do not have
any Material liabilities that are not disclosed in the Disclosure Documents.

Section 5.6. Compliance with Laws, Other Instruments, Etc. The execution, delivery
and performance by the Company of this Agreement and the Notes will not (i) contravene, result
in any breach of, or constitute a default under, or result in the creation of any Lien in respect of
any property of the Company or any Subsidiary under, any indenture, mortgage, deed of trust,
loan, purchase or credit agreement, lease, corporate charter, memorandum of association,
articles of association, regulations or by-laws, shareholders agreement or any other agreement
or instrument to which the Company or any Subsidiary is bound or by which the Company or
any Subsidiary or any of their respective properties may be bound or affected, (ii) conflict with
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or result in a breach of any of the terms, conditions or provisions of any order, judgment, decree
or ruling of any court, arbitrator or Governmental Authority applicable to the Company or any
Subsidiary or (iii) violate any provision of any statute or other rule or regulation of any
Governmental Authority applicable to the Company or any Subsidiary.

Section 5.7. Governmental Authorizations, Etc. No consent, approval or
authorization of, or registration, filing or declaration with, any Governmental Authority is
required in connection with the execution, delivery or performance by the Company of this

Agreement or the Notes, including any thereof required in connection with the obtaining of
Dollars to make payments under this Agreement or the Notes and the payment of such
Dollars to Persons resident in the United States of America. It is not necessary to ensure
the legality, validity, enforceability or admissibility into evidence in of this
Agreement or the Notes that any thereof or any other document be filed, recorded or
nroll ith an rnmental Authori r_th n h agreement or men
stamped with any stamp, registration or similar transaction tax [other than any applicable

| | Registration Duty (currently in the amount [here describe]) that may be required in
connection with admissibility into evidence].

Section 5.8.  Litigation; Observance of Agreements, Statutes and Orders. (a) There
are no actions, suits, investigations or proceedings pending or, to the best knowledge of the
Company, threatened against or affecting the Company or any Subsidiary or any property of the
Company or any Subsidiary in any court or before any arbitrator of any kind or before or by any
Governmental Authority that could, individually or in the aggregate, reasonably be expected to
have a Material Adverse Effect. 1912

(b) Neither the Company nor any Subsidiary is (i) in default under any agreement or
instrument to which it is a party or by which it is bound, (ii) in violation of any order, judgment,
decree or ruling of any court, arbitrator or Governmental Authority or (iii) in violation of any
applicable law, ordinance, rule or regulation of any Governmental Authority (including;-witheut-
limitation; Environmental Laws, the USA PATRIOT Act or any of the other laws and
regulations that are referred to in Section 5.16), which default or violation could, individually or
in the aggregate, reasonably be expected to have a Material Adverse Effect.

Section 5.9. Taxes. (a) The Company and its Subsidiaries have filed all tax returns that
are required to have been filed in any jurisdiction, and have paid all taxes shown to be due and
payable on such returns and all other taxes and assessments levied upon them or their properties,
assets, income or franchises, to the extent such taxes and assessments have become due and
payable and before they have become delinquent, except for any taxes and assessments (i) the
amount of which, individually or in the aggregate, is not Material or (ii) the amount, applicability
or validity of which is currently being contested in good faith by appropriate proceedings and
with respect to which the Company or a Subsidiary, as the case may be, has established adequate
reserves in accordance with GAAP. The Company knows of no basis for any other tax or
assessment that could, individually or in the aggregate, reasonably be expected to have a
Material Adverse Effect. The charges, accruals and reserves on the books of the Company and

W12 Form Note: Exceptions, if any, to this representation and warranty should be disclosed, if known at the
time, in a “Schedule 5.8 delivered prior to circle date.
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its Subsidiaries in respect of H-S—federal, national, state or other taxes for all fiscal periods are
adequate. The U.S. federal income tax liabilities of the Company and its Subsidiari

(b) No liability for any Tax, directly or indirectly, imposed, assessed, levied or
collected by or for the account of an overnmental Authority o or_an

olitical subdivision thereof will be incurred bv the Companyv or anv holder of a Note as a

result of the execution or delivery of this Agreement or the Notes and no deduction or
withholding in respect of Taxes imposed bv or for the account of | ] or, to the

knowledge of the Company, anv other Taxing Jurisdiction, is required to be made fro

any payvment by the Company under this Agreement or the Notes except for any such

liabili withholding or deduction imposed, assessed, levied or collected by or for the

described in clause (i), (ii) or (iii) of Section 13(b).

Section 5.10. Title to Property; Leases. The Company and its Subsidiaries have good
and sufficient title to their respective properties that individually or in the aggregate are Material,
including all such properties reflected in the most recent audited balance sheet referred to in
Section 5.5 or purported to have been acquired by the Company or any Subsidiary after such
date (except as sold or otherwise disposed of in the ordinary course of business), in each case
free and clear of Liens prohibited by this Agreement. All leases that individually or in the
aggregate are Material are valid and subsisting and are in full force and effect in all material
respects.

Section 5.11.  Licenses, Permits, Etc. (a) The Company and its Subsidiaries own or
possess all licenses, permits, franchises, authorizations, patents, copyrights, proprietary software,
service marks, trademarks and trade names, or rights thereto, that individually or in the aggregate
are Material, without known conflict with the rights of others.

(b) To the best knowledge of the Company, no product or service of the Company or
any of its Subsidiaries infringes in any material respect any license, permit, franchise,
authorization, patent, copyright, proprietary software, service mark, trademark, trade name or
other right owned by any other Person.

(c) To the best knowledge of the Company, there is no Material violation by any Person
of any right of the Company or any of its Subsidiaries with respect to any_license, permit,
franchise, authorization, patent, copyright, proprietary software, service mark, trademark, trade
name or other right owned or used by the Company or any of its Subsidiaries.

Section 5.12. Compliance with ERISA. (a) The Company and each ERISA Aftiliate
have operated and administered each Plan in compliance with all applicable laws except for such
instances of noncompliance as have not resulted in and could not, individually or in the
aggregate, reasonably be expected to result in a Material Adverse Effect. Neither the Company
nor any ERISA Affiliate has incurred any liability pursuant to Title I or IV of ERISA or the

-9-



penalty or excise tax provisions of the Code relating to employee benefit plans (as defined in
section 3 of ERISA), and no event, transaction or condition has occurred or exists that could,
individually or in the aggregate, reasonably be expected to result in the incurrence of any such
liability by the Company or any ERISA Affiliate, or in the imposition of any Lien on any of the
rights, properties or assets of the Company or any ERISA Affiliate, in either case pursuant to
Title I or IV of ERISA or to section 430(k) of the Code or to any such penalty or excise tax
provisions under the Code or federal law or section 4068 of ERISA or by the granting of a
security interest in connection with the amendment of a Plan, other than such liabilities or Liens
as would not be individually or in the aggregate Material.

(b)  The present value of the aggregate benefit liabilities under each of the Plans (other
than Multiemployer Plans), determined as of the end of such Plan’s most recently ended plan
year on the basis of the actuarial assumptions specified for funding purposes in such Plan’s most
recent actuarial valuation report, did not exceed the aggregate current value of the assets of such
Plan allocable to such benefit liabilities [by more than $ in the case of any single
Plan and by more than $ in the aggregate for all Plans].**13 The present value of

the accrued beneﬁt liabilities (whether or not vested) under each Non-U.S. Plan that is

baSlS of reasonable actuarlal assqutlons; dld not exceed the current Value of the assets of
Plan all nefit liabilities [bv more than $ 114, The

term “beneﬁt liabilities” has the meaning specified in section 4001 of ERISA and the terms
“current value” and “present value” have the meaning specified in section 3 of ERISA.15

(c) The Company and its ERISA Affiliates have not incurred (i) withdrawal liabilities
(and are not subject to contingent withdrawal liabilities) under section 4201 or 4204 of ERISA in
respect of Multiemployer Plans_that individually or in th r re Material or (ii

obligation in connection with the termination of or withdrawal from any Non-U.S. Plan that
individually or in the aggregate are Material.

(d) The expected postretirement benefit obligation (determined as of the last day of the
Company’s most recently ended fiscal year in accordance with Financial Accounting Standards
Board Accounting Standards Codification Topic 715-60, without regard to liabilities attributable
to continuation coverage mandated by section 4980B of the Code) of the Company and its
Subsidiaries is not Material.

(e) The execution and delivery of this Agreement and the issuance and sale of the
Notes hereunder will not involve any transaction that is subject to the prohibitions of section 406
of ERISA or in connection with which a tax could be imposed pursuant to section
4975(c)(1)(A)-(D) of the Code. The representation by the Company to each Purchaser in the

HI13 - Form Note: Many issuers may not require the bracketed portion of the text, as their Plans may not have an
excess of benefit liabilities over assets.

iFrm : Many i rs may notr ire the brack rtion of th
may not have an excess of benefit liabilities over assets.

5 . or o va N 20 bene iabiliti )
consideration should be given to using GAAP or local law, as apgroprlate, for determlnatlon of such

amounts.



first sentence of this Section 5.12(e) is made in reliance upon and subject to the accuracy of such
Purchaser’s representation in Section 6.2 as to the sources of the funds to be used to pay the
purchase price of the Notes to be purchased by such Purchaser.

Section 5.13. Private Offering by the Company. Neither the Company nor anyone
acting on its behalf has offered the Notes or any similar Securities for sale to, or solicited any
offer to buy the Notes or any similar Securities from, or otherwise approached or negotiated in
respect thereof with, any Person other than the Purchasers and not more than [ ] other
Institutional Investors, each of which has been offered the Notes at a private sale for investment.
Neither the Company nor anyone acting on its behalf has taken, or will take, any action that
would subject the issuance or sale of the Notes to the registration requirements of section 5 of
the Securities Act or to the registration requirements of any Seeuritiessecurities or blue sky
laws of any applicable jurisdictions, including the jurisdiction of organization of the
Company 16

Section 5.14. Use of Proceeds; Margin Regulations. The Company will apply the
proceeds of the sale of the Notes hereunder as set forth in [describe relevant section] of the




Memorandum. No part of the proceeds from the sale of the Notes hereunder will be used,
directly or indirectly, for the purpose of buying or carrying any margin stock within the meaning
of Regulation U of the Board of Governors of the Federal Reserve System (12 CFR 221), or for
the purpose of buying or carrying or trading in any Securities under such circumstances as to
involve the Company in a violation of Regulation X of said Board (12 CFR 224) or to involve
any broker or dealer in a violation of Regulation T of said Board (12 CFR 220). Margin stock
does not constitute more than [ 1% of the value of the consolidated assets of the Company and
its Subsidiaries and the Company does not have any present intention that margin stock will
constitute more than [ ]% of the value of such assets.*217 As used in this Section, the terms
“margin stock” and “purpose of buying or carrying” shall have the meanings assigned to
them in said Regulation U.

Section 5.15. Existing Indebtedness; Future Liens'!8 . (a) Except as described
therein, Schedule 5.15 sets forth a complete and correct list of all outstanding Indebtedness of
the Company and its Subsidiaries as of [ ] (including descriptions of the
obligors and obligees, principal amounts outstanding, any collateral therefor and any Guaranties
thereof), since which date there has been no Material change in the amounts, interest rates,
sinking funds, installment payments or maturities of the Indebtedness of the Company or its
Subsidiaries. Neither the Company nor any Subsidiary is in default and no waiver of default is
currently in effect, in the payment of any principal or interest on any Indebtedness of the
Company or such Subsidiary and no event or condition exists with respect to any Indebtedness
of the Company or any Subsidiary that would permit (or that with notice or the lapse of time, or
both, would permit) one or more Persons to cause such Indebtedness to become due and payable
before its stated maturity or before its regularly scheduled dates of payment. 419

(b)  Except as disclosed in Schedule 5.15, neither the Company nor any Subsidiary has
agreed or consented to cause or permit any of its property, whether now owned or hereafter
acquired, to be subject to a Lien that secures Indebtedness or to cause or permit in the future
(upon the happening of a contingency or otherwise) any of its property, whether now owned or
hereafter acquired, to be subject to a Lien that secures Indebtedness.

(¢) Neither the Company nor any Subsidiary is a party to, or otherwise subject to any
provision contained in, any instrument evidencing Indebtedness of the Company or such
Subsidiary, any agreement relating thereto or any other agreement (including;-butnetlimited-
te; its charter or any other organizational document) which limits the amount of, or otherwise
imposes restrictions on the incurring of, Indebtedness of the Company, except as disclosed in
Schedule 5.15.

217 porm Note: 1f margin stock constitutes (or may constitute)-25%-ex more_than 25% of asset value, counsel
should be consulted.

18 Form Note: If the Company has a particularly complicated debt structure, or if there is significant
indebtedness at Subsidiary levels, or if the financing is clearly being structured to fit within exceptions
available under existing restrictive financial covenants of the Company, it may be appropriate to include
additional representations as to the nature of and the agreements governing existing debt obligations.

419 Form Note: Companies with complicated debt structures often want Schedule 5.15 to speak as of the end of
the most recent month or quarter. Purchasers may prefer in certain circumstances that the Schedule speak as
of the Closing.
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Section 5.16. Forelgn Assets Control Regulatlons, Etc. (a) Nelther the Company nor
any Controlled Ent1ty i : : : Ul on the of-Sp d

ge%rmenke#a—eew@wdeseﬁbeﬂehm&@—ehméﬁ)mwwlocked
Person”)-—Neither—the-Company ner—any-CeontroelledEntity, (ii) has been notified that its
name appears or may in the future appear on a s&a{e—kst—eilllersens—t-lmt—eﬂgage—ua—mest-mem—

n1nL1 r (iii) i fnlnhh
ni ions or the Eur n Union.

(¢) No part of the proceeds from the sale of the Notes hereunder :

[} constitutes or will constitute funds obtained on behalf of any Blocked
Person or will otherwise be used by the Company or any Controlled Entity, directly or
indirectly, ((A) in connection w1th any investment in, or any transactions or deallngs
with, any Blocked Person, 6 :

W) otherWISe in v1olat10n
of any U.S. Economic Sanctions:_Laws;




iii) will be used, directly or indirectly, for_the purpose of making any improper

payments, including bribes, to any Governmental Official or commercial counterparty in
order to obtain, retain or direct business or obtain any improper advantage, in each case
i in violati ause any Pu aser to be in violation of, any




(d) The Company has established procedures and controls which it reasonably
believes are adequate (and otherwise comply with applicable law) to ensure that the Company
and each Controlled Entity is and will continue to be in compliance with all applicable eurrent-
and—futureU.S. Economic Sanctions Laws, Anti-Money Laundering Laws
Anti-Corruption Laws.

Section 5.17. Status under Certain Statutes. Neither the Company nor any Subsidiary
is subject to regulation under the Investment Company Act of 1940, as—amended;—the Public
Utility Holding Company Act of 2005, as—amendeds;—the ICC Termination Act of 1995, as-
amendeds-or the Federal Power Act;-as-amended.

Section 5.18. Environmental Matters. (a) Neither the Company nor any Subsidiary
has knowledge of any claim or has received any notice of any claim and no proceeding has been
instituted asserting any claim against the Company or any of its Subsidiaries or any of their
respective real properties or other assets now or formerly owned, leased or operated by any of
them, alleging any damage to the environment or violation of any Environmental Laws, except,
in each case, such as could not reasonably be expected to result in a Material Adverse Effect.

(b) Neither the Company nor any Subsidiary has knowledge of any facts which would
give rise to any claim, public or private, of violation of Environmental Laws or damage to the
environment emanating from, occurring on or in any way related to real properties now or
formerly owned, leased or operated by any of them or to other assets or their use, except, in each
case, such as could not, individually or in the aggregate, reasonably be expected to result in a
Material Adverse Effect.

(¢) Neither the Company nor any Subsidiary has stored any Hazardous Materials on
real properties now or formerly owned, leased or operated by any of them in a manner which is
contrary to any Environmental Law that could, individually or in the aggregate, reasonably be
expected to result in a Material Adverse Effect.

(d) Neither the Company nor any Subsidiary has disposed of any Hazardous Materials
in a manner which is contrary to any Environmental Law that could, individually or in the
aggregate, reasonably be expected to result in a Material Adverse Effect.

(e)  All buildings on all real properties now owned, leased or operated by the Company
or any Subsidiary are in compliance with applicable Environmental Laws, except where failure
to comply could not, individually or in the aggregate, reasonably be expected to result in a
Material Adverse Effect.

Section 5.19. Ranking of Obligations. The Company’s payment obligations under

ment and the Notes will, upon issuance of the es, rank at least pari passu




without preference or priority, with all other unsecured and unsubordinated Indebtedness
of the Company.20

SecTION 6. REPRESENTATIONS OF THE PURCHASERS.

Section 6.1. Purchase for Investment. Each Purchaser severally represents that it is
purchasing the Notes for its own account or for one or more separate accounts maintained by
such Purchaser or for the account of one or more pension or trust funds and not with a view to
the distribution thereof, provided that the disposition of such Purchaser’s or their property shall
at all times be within such Purchaser’s or their control. Each Purchaser understands that the
Notes have not been registered under the Securities Act and may be resold only if registered
pursuant to the provisions of the Securities Act or if an exemption from registration is available,
except under circumstances where neither such registration nor such an exemption is required by
law, and that the Company is not required to register the Notes.

Section 6.2. Source of Funds.*621 Each Purchaser severally represents that at least one
of the following statements is an accurate representation as to each source of funds (a “Source”)
to be used by such Purchaser to pay the purchase price of the Notes to be purchased by such
Purchaser hereunder:

(a) the Source is an “insurance company general account” (as the term is
defined in the United States Department of Labor’s Prohibited Transaction Exemption
(“PTE”) 95-60) in respect of which the reserves and liabilities (as defined by the annual
statement for life insurance companies approved by the NAIC (the “NAIC Annual
Statement”)) for the general account contract(s) held by or on behalf of any employee
benefit plan together with the amount of the reserves and liabilities for the general
account contract(s) held by or on behalf of any other employee benefit plans maintained
by the same employer (or affiliate thereof as defined in PTE 95-60) or by the same
employee organization in the general account do not exceed 10% of the total reserves and
liabilities of the general account (exclusive of separate account liabilities) plus surplus as
set forth in the NAIC Annual Statement filed with such Purchaser’s state of domicile; or

(b)  the Source is a separate account that is maintained solely in connection
with such Purchaser’s fixed contractual obligations under which the amounts payable, or
credited, to any employee benefit plan (or its related trust) that has any interest in such
separate account (or to any participant or beneficiary of such plan (including any
annuitant)) are not affected in any manner by the investment performance of the separate
account; or

i Form Note: In some jurisdictions Purchasers may prefer an expanded version of this representation
(and the corresponding affirmative covenant in Section 9.8) that extends beyond Indebtedness to
“payment obligations” in order to ascertain which, if any, payment obligations are preferred under local
law. In such cases a Schedule of such preferred payment obligations would be appropriate.

1621 Form Note: Subdivisions (c), (d), (e) and (g) of this Section 6.2 all may require Purchasers to furnish the

Company with the names of plans or a relevant QPAM under certain circumstances.
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(c) the Source is either (i) an insurance company pooled separate account,
within the meaning of PTE 90-1 or (ii) a bank collective investment fund, within the
meaning of the PTE 91-38 and, except as disclosed by such Purchaser to the Company in
writing pursuant to this clause (c¢), no employee benefit plan or group of plans maintained
by the same employer or employee organization beneficially owns more than 10% of all
assets allocated to such pooled separate account or collective investment fund; or

(d)  the Source constitutes assets of an “investment fund” (within the meaning
of Part VI of PTE 84-14 (the “QPAM Exemption”)) managed by a “qualified
professional asset manager” or “QPAM” (within the meaning of Part VI of the QPAM
Exemption), no employee benefit plan’s assets that are managed by the QPAM in such
investment fund, when combined with the assets of all other employee benefit plans
established or maintained by the same employer or by an affiliate (within the meaning of
Part VI(c)(1) of the QPAM Exemption) of such employer or by the same employee
organization and managed by such QPAM, represent more than 20% of the total client
assets managed by such QPAM, the conditions of Part I(c) and (g) of the QPAM
Exemption are satisfied, neither the QPAM nor a person controlling or controlled by the
QPAM maintains an ownership interest in the Company that would cause the QPAM and
the Company to be “related” within the meaning of Part VI(h) of the QPAM Exemption
and (1) the identity of such QPAM and (ii) the names of any employee benefit plans
whose assets in the investment fund, when combined with the assets of all other
employee benefit plans established or maintained by the same employer or by an affiliate
(within the meaning of Part VI(c)(1) of the QPAM Exemption) of such employer or by
the same employee organization, represent 10% or more of the assets of such investment
fund, have been disclosed to the Company in writing pursuant to this clause (d); or

(e)  the Source constitutes assets of a “plan(s)” (within the meaning of Part
IV(h) of PTE 96-23 (the “INHAM Exemption”)) managed by an “in-house asset
manager” or “INHAM” (within the meaning of Part IV(a) of the INHAM Exemption),
the conditions of Part I(a), (g) and (h) of the INHAM Exemption are satisfied, neither the
INHAM nor a person controlling or controlled by the INHAM (applying the definition of
“control” in Part IV(d)(3) of the INHAM Exemption) owns a 10% or more interest in the
Company and (i) the identity of such INHAM and (ii) the name(s) of the employee
benefit plan(s) whose assets constitute the Source have been disclosed to the Company in
writing pursuant to this clause (e); or

(f)  the Source is a governmental plan; or
(g) the Source is one or more employee benefit plans, or a separate account or
trust fund comprised of one or more employee benefit plans, each of which has been

identified to the Company in writing pursuant to this clause (g); or

(h)  the Source does not include assets of any employee benefit plan, other
than a plan exempt from the coverage of ERISA.
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As used in this Section 6.2, the terms “employee benefit plan,” “governmental plan,” and
“separate account” shall have the respective meanings assigned to such terms in section 3 of
ERISA.

SEcTION 7. INFORMATION As TO Company*722:. 18

Section 7.1.  Financial and Business Information.?*23 The Company shall deliver to
each holder of a Note that is an Institutional Investor_(and for purposes of this Agreement the

information required by this Section 7.1 shall be deemed delivered on the date of delivery

of such information in the English language or the date of delivery of an Englis

translation thereof):

(a) Quarterlylnterim Statements — promptly after the same are available
and IQ anx event within 1601 days (or—sueh—shmttekpeﬂed—as—}s—t-he—eafhekei;(*)—lé

Company-is-subjeet-to-thefiling requirements-thereefand-(y), if earlier, the date by
which such financial statements are required to be delivered under any Material Credit
Facility or the date on which such corresponding financial statements are delivered under
any Material Credit Facility if such delivery occurs earlier than such required delivery
date) after the end of each [quarterly/semiannual] fiscal period in each fiscal year of the
Company (other than the last [quarterly/semiannual] fiscal period of each such fiscal
year), duplicate copies of,

(1)  a consolidated balance sheet of the Company and its Subsidiaries
as at the end of such quarterfiscal period, and

(1))  consolidated statements of income, changes in shareholders’ equity
and cash flows of the Company and its Subsidiaries, for such quarter—fiscal
period |and (in the case of the second and third quarters) for the portion of the
fiscal year ending with such quarter],

setting forth in each case in comparative form the figures for the corresponding
[period/periods] in the previous fiscal year, all in reasonable detail, prepared in

722 [opm Note: 1t is recommended that the language that appears below be used to replace the introductory
paragraph of Section 7.1 if it is anticipated that there will be a significant time-lag between the execution of
the Note Purchase Agreement and the Closing. The language that appears below is intended to cause the
provisions of Section 7 to be effective from the date of execution of the Note Purchase Agreement rather than
from the date of the Closing.-

“The Company shall deliver to each Purchaser and each holder of a Note that is an Institutional Investor (and

1. MH—&MBWHO%MWIHM
1923 Form Note: If the delivery of consolidating statements (in addition to consolidated statements) is
negotiated, Section 7.1(a) and 7.1(b) must be modified to so provide.
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accordance with GAAP applicable to quarterlyinterim financial statements generally,
and certified by a Senior Financial Officer as fairly presenting, in all material respects,
the financial position of the companies being reported on and their results of operations
and cash ﬂows sub]ect to changes resultmg from year end adjustments—pmwded—t-ha{—

(b)  Annual Statements — promptly after the same are available and in any
event_ w1th1n }Oé—days—(em}eh—sheﬂeppeﬂed—as—m—ﬂ%wheﬁeﬁexa—lé—days—grea{e%

te—the—ﬁﬁ-ngeq&irements—theree#and—éy}llZOl daxs (or, ii earliera the date by which
such financial statements are required to be delivered under any Material Credit Facility
or the date on which such corresponding financial statements are delivered under any
Material Credit Facility if such delivery occurs earlier than such required delivery date)
after the end of each fiscal year of the Company, duplicate copies of

(1)  a consolidated balance sheet of the Company and its Subsidiaries
as at the end of such year, and

(i1)  consolidated statements of income, changes in shareholders’ equity
and cash flows of the Company and its Subsidiaries for such year,

setting forth in each case in comparative form the figures for the previous fiscal year, all
in reasonable detail, prepared in accordance with GAAP, and accompanied by an opinion
thereon (without a “going concern” or similar qualification or exception and without any
qualification or exception as to the scope of the audit on which such opinion is based) of
independent public accountants of recognized natienalinternational standing, which
opinion shall state that such financial statements [present fairly, in all material
respects,/give a true and fair view of]| the financial position of the companies being
reported upon and their results of operations and cash flows and have been prepared in
conformity with GAAP, and that the examination of such accountants in connection with
such financial statements has been made in accordance with generally accepted auditing
standards, and that such audit pr0V1des a reasonable basm for such OplIllOIl in the
circumstancess-provides

(c) SEC and Other Reports — promptly upon their becoming available, one
copy of (i) each financial statement, report, circular, notice—e¥, proxy statement or

similar document sent by the Company or any Subsidiary te—its—prineipal-lending-
banks—as—a-whele(x) to its creditors under any Material Credit Facility (excluding
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information sent to such bankscreditors in the ordinary course of administration of a
bankcredit facility, such as information relating to pricing and borrowing availability) or
(¥) _to its public Seeuritiessecurities holders generally, and (i1) each regular or periodic
report, each registration statement (without exhibits except as expressly requested by
such-Purehaser—or holder24), and each prospectus and all amendments thereto filed by
the Company or any Subsidiary with the SEC or any similar Governmental Authority
or securities exchange and of all press releases and other statements made available
generally by the Company or any Subsidiary to the public concerning developments that
are Material;

(d)  Notice of Default or Event of Default — promptly, and in any event within
fiveS days after a Responsible Officer becoming aware of the existence of any Default or
Event of Default or that any Person has given any notice or taken any action with respect
to a claimed default hereunder or that any Person has given any notice or taken any
action with respect to a claimed default of the type referred to in Section 11(f), a written
notice specifying the nature and period of existence thereof and what action the Company
1s taking or proposes to take with respect thereto;

(e) ERISAEmployee Benefits Matters — promptly, and in any event within
fiveS days after a Responsible Officer becoming aware of any of the following, a written
notice setting forth the nature thereof and the action, if any, that the Company or an
ERISA Affiliate proposes to take with respect thereto:

(1)  with respect to any Plan, any reportable event, as defined in
section 4043(c) of ERISA and the regulations thereunder, for which notice thereof
has not been waived pursuant to such regulations as in effect on the date hereof;
or

(11)  the taking by the PBGC of steps to institute, or the threatening by
the PBGC of the institution of, proceedings under section 4042 of ERISA for the
termination of, or the appointment of a trustee to administer, any Plan, or the
receipt by the Company or any ERISA Affiliate of a notice from a Multiemployer
Plan that such action has been taken by the PBGC with respect to such
Multiemployer Plan;-ex

(ii1))  any event, transaction or condition that could result in the
incurrence of any liability by the Company or any ERISA Affiliate pursuant to
Title I or IV of ERISA or the penalty or excise tax provisions of the Code relating
to employee benefit plans, or in the imposition of any Lien on any of the rights,
properties or assets of the Company or any ERISA Affiliate pursuant to Title I or
IV of ERISA or such penalty or excise tax provisions, if such liability or Lien,
taken together with any other such liabilities or Liens then existing, could
reasonably be expected to have a Material Adverse Effect; or

i Form Note: 1t is recommended that the words “Purchaser or” be inserted before the word “holder” if it
is anticipated that there will be a significant time-lag between the execution of the Note Purchase
Agreement and the Closing.

-20-



(iv) receipt of notice of the imposition of a Material financial
enalty (which for this purpose shall mean any tax, penalty or other liabilit

whether bv wayv of indemnitv or otherwise) with respect to _one or more
on-U.S. Plans:;

(f)  Notices from Governmental Authority — promptly, and in any event
within 30 days of receipt thereof, copies of any notice to the Company or any Subsidiary
from any-federal-er-state Governmental Authority relating to any order, ruling, statute or
other law or regulation that could reasonably be expected to have a Material Adverse
Effect;

(g)  Resignation or Replacement of Auditors — within tenl( days following
the date on which the Company’s auditors resign or the Company elects to change
auditors, as the case may be, notification thereof, together with such supporting
information as the Required Holders may request; and

(h)  Requested Information — with reasonable promptness, such other data
and information relating to the business, operations, affairs, financial condition, assets or

properties of the Company or any of its Subsidiaries (ineluding;-but-witheutlimitation;-
actual copies of the Company’s Form 10-Q and Ferm 10-K) or relating to the ability

of the Company to perform its obligations hereunder and under the Notes as from time to

time may be reasonably requested by any such holder of a Note2%-21,_including
information readilv available to the Company explaining the Company’s financia
statements if such information has been requested bv the in order to assign or

maintain a designation of the Notes,25

Section 7.2. Officer’s Certificate. Each set of financial statements delivered to a holder

of a Note pursuant to Section 7.1(a) or Section 7.1(b) shall be accompanied by a certificate of a
Senior Financial Officer:2226

(a)  Covenant Compliance — setting forth the information from such financial
statements that is required in order to establish whether the Company was in compliance
with the requirements of Section 10 during the quarterlyinterim or annual period
covered by the financial statements then being furnished; (including with respect to each
such provision that involves mathematical calculations, the information from such

242 Form Note: It is recommended that the words “Purchaser or” be inserted before the words, “holder of a

Note” if it is anticipated that there will be a significant time-lag between the execution of the Note Purchase
Agreement and the Closing.

2226 Form Note: 1t is recommended that the language that appears below be used to replace the introductory

paragraph of Section 7.2 if it is anticipated that there will be a significant time-lag between the execution of
the Note Purchase Agreement and the Closing.-

“Each set of financial statements delivered to a Purchaser or a holder of a Note pursuant to Section 7.1(a)
or Section 7.1(b) shall be accompanied by a certificate of a Senior Financial Officer:”
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financial statements that is required to perform such calculations), and detailed
calculations of the maximum or minimum amount, ratio or percentage, as the case may
be, permissible under the terms of such Section, and the calculation of the amount, ratio
or percentage then in existence. In the event that the Company or any Subsidiary has
made an election to measure any financial liability using fair value (which election is
being disregarded for purposes of determining compliance with this Agreement pursuant
to Section 22:223.2) as to the period covered by any such financial statement, such
Senior Financial Officer’s certificate as to such period shall include a reconciliation from
GAAP with respect to such election;-and

(b)  Event of Default — certifying that such Senior Financial Officer has
reviewed the relevant terms hereof and has made, or caused to be made, under his or her
supervision, a review of the transactions and conditions of the Company and its
Subsidiaries from the beginning of the quarterlyinterim or annual period covered by the
statements then being furnished to the date of the certificate and that such review shall
not have disclosed the existence during such period of any condition or event that
constitutes a Default or an Event of Default or, if any such condition or event existed or
exists (including;—witheutlimitatien; any such event or condition resulting from the
failure of the Company or any Subsidiary to comply with any Environmental Law),
specifying the nature and period of existence thereof and what action the Company shall
have taken or proposes to take with respect thereto; and

(¢) Subsidiary Guarantor[s] — certifying that each Subsidiary Guarantor

was a Subsidiarv from the beginning of the interim or annual period covered by the

financial statements then being furnished to the date of the certificate or, if not, the
date such Subsidiary Guarantor became a §ubsidiar§\4.2—3

Section 7.3.  Visitation. The Company shall permit the representatives of each holder of
a Note that is an Institutional Investor;2427

(a)  No Default — if no Default or Event of Default then exists, at the expense
of such holder?528 and upon reasonable prior notice to the Company, to visit the principal

2427 [orm Note: 1t is recommended that the language that appears below be used to replace the introductory
paragraph of Section 7.3 if it is anticipated that there will be a significant time-lag between the execution of
the Note Purchase Agreement and the Closing. -

“The Company shall permit the representatives of each Purchaser and each holder of a Note that is an
Institutional Investor:”

252 Form Note: It is recommended that the words “such Purchaser or” be inserted before the words, “such
holder” if it is anticipated that there will be a significant time-lag between the execution of the Note Purchase
Agreement and the Closing.
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executive office of the Company, to discuss the affairs, finances and accounts of the
Company and its Subsidiaries with the Company’s officers, and (with the consent of the
Company, which consent will not be unreasonably withheld) its independent public
accountants, and (with the consent of the Company, which consent will not be
unreasonably withheld) to visit the other offices and properties of the Company and each
Subsidiary, all at such reasonable times and as often as may be reasonably requested in
writing; and

(b)  Default — if a Default or Event of Default then exists, at the expense of
the Company to visit and inspect any of the offices or properties of the Company or any
Subsidiary, to examine all their respective books of account, records, reports and other
papers, to make copies and extracts therefrom, and to discuss their respective affairs,
finances and accounts with their respective officers and independent public accountants
(and by this provision the Company authorizes said accountants to discuss the affairs,
finances and accounts of the Company and its Subsidiaries), all at such times and as often
as may be requested.

Section 7.4. Electronic Delivery. Financial statements, opinions of independent
certified public accountants, other information and Officer’s Certificates that are required to be
delivered by the Company pursuant to Sections 7.1(a), (b) or (c) and Section 7.2 shall be deemed
to have been delivered if the Company satisties any of the following requirements with respect
thereto:

(ia) such financial statements satisfying the requirements of Section 7.1(a) or
(b) and related Officer’s Certificate satisfying the requirements of Section 7.2 and any
other information required under Section 7.1(c) are delivered to each holder2629 of a

Note by e-mail;—_at the e-mail address set forth in such holder’s Purchaser Schedule

or as communicated from time to time in a separate writing delivered to the

ompany. or

(i) the-Companyshallhave-timely filed-such-Form10-Q-or Form10-¥sb)

such financial statements satisfying the requirements of Section 7.1(a) or
Section 7.1(b);-as—the-easemay be—with-the SEC-en EPDGAR-and shall- have made-
sueh—form—and-the_and related Officer’s Certificate(s) satisfying the requirements of
Section 7.2 available on its home page on the internet, which is located at _and any
other information required under Section 7.1(¢) are timely posted by or on behalf of

the Company on IntraLinks or on anyv other similar website to which each holder o
has fr r are m ilabl its hom he intern hi
is located at http://[ ].com as of the date of this Agreement;

Section 7.1(b) and related Officer’s C 3‘Eg§§ l'ﬁ' | e E)E

262 Form Note: It is recommended that the words “Purchaser or” be inserted before the word, “holder” if it is
anticipated that there will be a significant time-lag between the execution of the Note Purchase Agreement
and the Closing.
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irr hr reement or consen hrhn nﬁ nili riin nsi ith
i i eement); 1 at i 2 ause (b), the Company
shall have given each holder of a Note prlor written notice, Wthh may be by e-mail or in

accordance with Section 48;19, of such posting or filingavailability in connection with each
deliverys: and provided further, that upon request of any holder to receive paper copies of such
forms, financial statements, other information and Officer’s Certificates or to receive them by

e-mail, the Company will promptly e-mail them or deliver such paper copies, as the case may be,
to such holder.
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SecTiON 8. PaYMENT AND PREPAYMENT OF THE NoTES. 2730

Section 8.1. [Required Prepayments;] Maturity. [On [ ], 20[ ] and on
each [ ] thereafter to and including [ ], 20[__J*¥3! the Company will
prepay $[ ] principal amount (or such lesser principal amount as shall then be

outstanding) of the Notes at par and without payment of the Make-Whole Amount or any
premium, provided that upon any partial prepayment of the Notes pursuant to Section 8.2,

Section 8.3 or Section 8.432 or partial purchase of the Notes pursuant to Section 8.7

(provided Section 8.7 has been amended pursuant to Section 18.1(¢) to permit purchases of
the Notes), the principal amount of each required prepayment of the Notes becoming due under

this Section 8.1 on and after the date of such prepayment shall be reduced in the same proportion
as the aggregate unpaid principal amount of the Notes is reduced as a result of such

prepayment:2_or purchase.33]

As provided therein, the entire unpaid principal balance of each Note shall be due and payable
on the Maturity Date thereof.

Section 8.2. Optional Prepayments with Make-Whole Amount.3%34 The Company
may, at its option, upon notice as provided below, prepay at any time all, or from time to time
any part of, the Notes, in an amount not less than [ 1% of the aggregate principal amount of
the Notes then outstanding in the case of a partial prepayment, at 100% of the principal amount
so prepaid, and the Make-Whole Amount determined for the prepayment date with respect to
such principal amount. The Company will give each holder of Notes written notice of each
optional prepayment under this Section 8.2 not less than terl0 days and not more than 60 days
prior to the date fixed for such prepayment unless the Company and the Required Holders agree
to another time period pursuant to Section 47:18. Each such notice shall specify such date
(which shall be a Business Day), the aggregate principal amount of the Notes to be prepaid on
such date, the principal amount of each Note held by such holder to be prepaid (determined in
accordance with Section 8:38.5), and the interest to be paid on the prepayment date with respect
to such principal amount being prepaid, and shall be accompanied by a certificate of a Senior
Financial Officer as to the estimated Make-Whole Amount due in connection with such
prepayment (calculated as if the date of such notice were the date of the prepayment), setting

2730 Form Note: This form does not include any provisions for prepayment of the Notes in unusual
circumstances_(other than pursuant to Section 8.3 or Section 8.4), such as change in control put rights.
Such provisions are a matter for individual negotiation in circumstances in which such provisions are
appropriate. If the Company’s bank lenders have a change of control put right, a most favored lender clause,
etc., it is recommended that the Purchasers consider whether thisthe Note Purchase Agreement should also
include such provisions.

2831 fopm Note: Insert the date of the last required prepayment, not the date of the final maturity, of the Notes.

i Form Note: If there are other prepayment put rights such as Change of Control, references to such

ions shoul incl her

2933 Form Note: The proviso to Section 8.1 is designed to prevent prepayments of Notes by the Company from
reducing the average life to maturity of the Notes remaining outstanding after giving effect to such
prepayment.

3034 Form Note: This form provides that optional payments pursuant to Section 8.2 are applied to future
required prepayments pro rata and not in inverse order of maturity.
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forth the details of such computation. Two Business Days prior to such prepayment, the
Company shall deliver to each holder of Notes a certificate of a Senior Financial Officer
specifying the calculation of such Make-Whole Amount as of the specified prepayment date.

Section 8.3. Aleecation—of Partial Prepayments—In—the—ease—of —each—partal-

[11)} No prepayment of the Notes pursuant to this Section 8.3 shall affect the
igati any to pav Additional Payments in respect of any payment made on










Section 8.5. Allocation of Partial Prepayments. In the case of each partial
prepayment of the Notes pursuant to [Section 8.1 or]3% Section 8.2, the principal amount of

the Notes to be prepaid shall be allocated among all of the Notes at the time outstanding in
proportion, as nearly as practicable, to the respective unpaid principal amounts thereof not
theretofore called for prepayment.3237

Section 8:4.8.6. Maturity; Surrender, Etc.  In the case of each-eptienal prepayment of
Notes pursuant to this Section 8, the principal amount of each Note to be prepaid shall mature
and become due and payable on the date fixed for such prepayment, together with interest on
such principal amount accrued to such date and the applicable Make-Whole Amount_[or
Modified Make-Whole Amount]|, if any. From and after such date, unless the Company shall

fail to pay such principal amount when so due and payable, together with the interest and
Make-Whole Amount_[or Modified Make-Whole Amount]|, if any, as aforesaid, interest on
such principal amount shall cease to accrue. Any Note paid or prepaid in full shall be
surrendered to the Company and cancelled and shall not be reissued, and no Note shall be issued
in lieu of any prepaid principal amount of any Note.

3}36 Form Note: Please see Section 8.1 of this form. If the Note Purchase Agreement for a transaction does not
require sinking fund payments, such that the first paragraph of Section 8.1 is deleted for the purposes of such
transaction, then “[Section 8.1 or]” should be deleted from Section 8:3:8.5. Otherwise, the reference to
Section 8.1 should be retained and the brackets should be removed in Section 8-3-8.5.

3237 Form Note. If the Note Purchase Agreement for a transaction allows for prepayment of Notes by series or
contains a mandatory offer to prepay provision that gives the holders of the Notes the option to accept or
reject such offer to prepay, then it is recommended that the following sentence be added at the end of Section
8.38.5:1

“In the case of each partial prepayment of the Notes pursuant to Section 8., the principal amount of the
Notes to be prepaid shall be allocated among all of the Notes being prepaid at the such time eutstanding in
proportion, as nearly as practicable, to the respective unpaid principal amounts thereof not theretofore called
for prepayment.”
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Section 8:5:8.7. Purchase of Notes. The Company will not and will not permit any
Affiliate to purchase, redeem, prepay or otherwise acquire, directly or indirectly, any of the
outstanding Notes except upon the payment or prepayment of the Notes in accordance with this
Agreement and the Notes. The Company will promptly cancel all Notes acquired by it or any
Affiliate pursuant to any payment or prepayment of Notes pursuant to this Agreement and no
Notes may be issued in substitution or exchange for any such Notes.

Section 8:6.8.8. Make-Whole Amount_|and Modified Make-Whole Amount].

The term[s “Make-Whole Amount” meansand “Modified] Make-Whole Amount”
mean]|s|, with respect to any Note, an amount equal to the excess, if any, of the Discounted
Value of the Remaining Scheduled Payments with respect to the Called Principal of such Note
over the amount of such Called Principal, provided that the[the/neither the Make-Whole
Amount nor the Modified] Make-Whole Amount may in [no/any]| event be less than zero. For
the purposes of determining the Make-Whole Amount_|and/or Modified Make-Whole
Amount], the following terms have the following meanings:

“Applicable Percentage” [in the case of a computation of the Modified Make-Whole

Amount for purposes of Section 8.3] means ¢ basis points)[, and in the case of a
computation of the Make-Whole Amount for any other purpose] means 9 basis
points)].

“Called Principal” means, with respect to any Note, the principal of such Note that is to
be prepaid pursuant to Section 8.2_or Section 8.3 or has become or is declared to be immediately
due and payable pursuant to Section 12.1, as the context requires.

“Discounted Value” means, with respect to the Called Principal of any Note, the amount
obtained by discounting all Remaining Scheduled Payments with respect to such Called
Principal from their respective scheduled due dates to the Settlement Date with respect to such
Called Principal, in accordance with accepted financial practice and at a discount factor (applied
on the same periodic basis as that on which interest on the Notes is payable) equal to the
Reinvestment Yield with respect to such Called Principal.

“Reinvestment Yield” means, with respect to the Called Principal of any Note, —%-
ever33the sum of the (x) Applicable Percentage plus (y) the yield to maturity implied by the
yield“Ask Yield(s)” reported as of 10:00 a.m. (New York City time) on the second Business
Day preceding the Settlement Date with respect to such Called Principal, on the display
designated as “Page PX173438 (or such other display as may replace Page PX1) on Bloomberg
Financial Markets for the most recently issued actively traded on-the-run U.S. Treasury
securities (“Reported”) having a maturity equal to the Remaining Average Life of such Called

33

(13 o, 99

3438 Form Note: Page PX1 on Bloomberg Financial Markets is frequently used in Note Purchase Agreements as
the primary source for market data. However, other pages on other services may be appropriate sources for
market data.



Principal as of such Settlement Date. If there are no such U.S. Treasury securities Reported
having a maturity equal to such Remaining Average Life, then such implied yield to maturity
will be determined by (a) converting U.S. Treasury bill quotations to bond equivalent yields in
accordance with accepted financial practice and (b) interpolating linearly between the
yields“Ask Yields” Reported for the applicable most recently issued actively traded on-the-run
U.S. Treasury securities with the maturities (1) closest to and greater than such Remaining
Average Life and (2) closest to and less than such Remaining Average Life. The Reinvestment
Yield shall be rounded to the number of decimal places as appears in the interest rate of the
applicable Note.

If such yields are not Reported or the yields Reported as of such time are not
ascertainable (including by way of interpolation), then “Reinvestment Yield” means, with
respect to the Called Principal of any Note, — % ever>>the sum of (x) the Applicable
Percentage plus (v) the yield to maturity implied by the U.S. Treasury constant maturity yields
reported, for the latest day for which such yields have been so reported as of the second Business
Day preceding the Settlement Date with respect to such Called Principal, in Federal Reserve
Statistical Release H.15 (or any comparable successor publication) for the U.S. Treasury
constant maturity having a term equal to the Remaining Average Life of such Called Principal as
of such Settlement Date. If there is no such U.S. Treasury constant maturity having a term equal
to such Remaining Average Life, such implied yield to maturity will be determined by
interpolating linearly between (1) the U.S. Treasury constant maturity so reported with the term
closest to and greater than such Remaining Average Life and (2) the U.S. Treasury constant
maturity so reported with the term closest to and less than such Remaining Average Life. The
Reinvestment Yield shall be rounded to the number of decimal places as appears in the interest
rate of the applicable Note.

“Remaining Average Life” means, with respect to any Called Principal, the number of
years obtained by dividing (i) such Called Principal into (ii) the sum of the products obtained by
multiplying (a) the principal component of each Remaining Scheduled Payment with respect to
such Called Principal by (b) the number of years, computed on the basis of a 360-day year
eomposedcomprised of twelve 30-day months and calculated to two decimal places, that will
elapse between the Settlement Date with respect to such Called Principal and the scheduled due
date of such Remaining Scheduled Payment.

“Remaining Scheduled Payments” means, with respect to the Called Principal of any
Note, all payments of such Called Principal and interest thereon that would be due after the
Settlement Date with respect to such Called Principal if no payment of such Called Principal
were made prior to its scheduled due date, provided that if such Settlement Date is not a date on
which interest payments are due to be made under the Notes, then the amount of the next
succeeding scheduled interest payment will be reduced by the amount of interest accrued to such
Settlement Date and required to be paid on such Settlement Date pursuant to Section 8:48.2, 8.3
or Section 12.1.




“Settlement Date” means, with respect to the Called Principal of any Note, the date on
which such Called Principal is to be prepaid pursuant to Section 8.2_or Section 8.3 or has
become or is declared to be immediately due and payable pursuant to Section 12.1, as the context
requires.

Section 8-7:8.9. Payments Due on Non-Business Days. Anything in this Agreement or the
Notes to the contrary notwithstanding, (x) subject to clause (y), any payment of interest on any
Note that is due on a date that is not a Business Day shall be made on the next succeeding
Business Day without including the additional days elapsed in the computation of the interest
payable on such next succeeding Business Day; and (y) any payment of principal of or
Make-Whole Amount [or Modified Make-Whole Amount| on any Note (including principal
due on the Maturity Date of such Note) that is due on a date that is not a Business Day shall be
made on the next succeeding Business Day and shall include the additional days elapsed in the
computation of interest payable on such next succeeding Business Day.3639

SecTIiON 9. AFFIRMATIVE COVENANTS.

The Company covenants that so long as any of the Notes are outstanding:3740

Section 9.1. Compliance with Laws. Without limiting Section 10.4, the Company will,
and will cause each of its Subsidiaries to, comply with all laws, ordinances or governmental
rules or regulations to which each of them is subject; (including;—witheutlimitatien; ERISA,
Environmental Laws, the USA PATRIOT Act and the other laws and regulations that are
referred to in Section 5:4655.16), and will obtain and maintain in effect all licenses, certificates,
permits, franchises and other governmental authorizations necessary to the ownership of their
respective properties or to the conduct of their respective businesses, in each case to the extent
necessary to ensure that non-compliance with such laws, ordinances or governmental rules or
regulations or failures to obtain or maintain in effect such licenses, certificates, permits,
franchises and other governmental authorizations could not, individually or in the aggregate,
reasonably be expected to have a Material Adverse Effect.

3639 Form Note: Clause (y) of Section 8:78.9 is necessary to ensure that if a sinking fund payment is due on a
date that is not a Business Day, the interest on such sinking fund payment that is required to be paid shall
include the additional days elapsed in the computation of interest payable on such next succeeding Business
Day because if that were not required, the holder would never collect interest on such sinking fund payment
for such additional days elapsed (unlike the situation described in clause (x) of Section 8:7;8.9, where the
holder would collect such interest on the next scheduled interest payment date).

3740 Form Note: 1t is recommended that the language that appears below be used to replace the introductory
sentence of Section 9 if it is anticipated that there will be a significant time-lag between the execution of the
Note Purchase Agreement and the Closing:-
“From the date of this Agreement until the Closing and thereaffter, so long as any of the Notes are
outstanding, the Company covenants that:*
It is also recommended that the following language be added at the end of Section 9 if it is anticipated that
there will be a significant time-lag between the execution of the Note Purchase Agreement and the Closing:
“Although it will not be a Default or an Event of Default if the Company fails to comply with any provision
of Section 9 on or after the date of this Agreement and prior to the Closing, if such a failure occurs, then any
of the Purchasers may elect not to purchase the Notes on the date of Closing that is specified in Section 3.”
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Section 9.2. Insurance. The Company will, and will cause each of its Subsidiaries to,
maintain, with financially sound and reputable insurers, insurance with respect to their respective
properties and businesses against such casualties and contingencies, of such types, on such terms
and in such amounts (including deductibles, co-insurance and self-insurance, if adequate
reserves are maintained with respect thereto) as is customary in the case of entities of established
reputations engaged in the same or a similar business and similarly situated.

Section 9.3. Maintenance of Properties. The Company will, and will cause each of its
Subsidiaries to, maintain and keep, or cause to be maintained and kept, their respective
properties in good repair, working order and condition (other than ordinary wear and tear), so
that the business carried on in connection therewith may be properly conducted at all times,
provided that this Section_9.3 shall not prevent the Company or any Subsidiary from
discontinuing the operation and the maintenance of any of its properties if such discontinuance is
desirable in the conduct of its business and the Company has concluded that such discontinuance
could not, individually or in the aggregate, reasonably be expected to have a Material Adverse
Effect.

Section 9.4. Payment of Taxes and Claims. The Company will, and will cause each of
its Subsidiaries to, file all tax returns required to be filed in any jurisdiction and to pay and
discharge all taxes shown to be due and payable on such returns and all other taxes, assessments,
governmental charges, or levies imposed on them or any of their properties, assets, income or
franchises, to the extent the same have become due and payable and before they have become
delinquent and all claims for which sums have become due and payable that have or might
become a Lien on properties or assets of the Company or any Subsidiary, provided that neither
the Company nor any Subsidiary need pay any such tax, assessment, charge, levy or claim if (i)
the amount, applicability or validity thereof is contested by the Company or such Subsidiary on a
timely basis in good faith and in appropriate proceedings, and the Company or a Subsidiary has
established adequate reserves therefor in accordance with GAAP on the books of the Company
or such Subsidiary or (ii) the nonpayment of all such taxes, assessments, charges, levies and
claims could not, individually or in the aggregate, reasonably be expected to have a Material
Adverse Effect.

Section 9.5. Corporate Existence, Etc. Subject to Section 10.2, the Company will at
all times preserve and keep its corporate existence in full force and effect. Subject to Sections
10.2 and [ ],3¥41 the Company will at all times preserve and keep in full force and effect the
corporate existence of each of its Subsidiaries (unless merged into the Company or a
Wholly-Owned Subsidiary) and all rights and franchises of the Company and its Subsidiaries
unless, in the good faith judgment of the Company, the termination of or failure to preserve and
keep in full force and effect such corporate existence, right or franchise could not, individually
or in the aggregate, have a Material Adverse Effect.

Section 9.6. Books and Records. The Company will, and will cause each of its
Subsidiaries to, maintain proper books of record and account in conformity with GAAP and all

3841 Form Note: The reference is to those Sections of the negative covenants (if any) that deal with the ability of
the Company to sell assets or to enter into (or cause its Subsidiaries to enter into) mergers and consolidations.
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applicable requirements of any Governmental Authority having legal or regulatory jurisdiction
over the Company or such Subsidiary, as the case may be. The Company will, and will cause
each of its Subsidiaries to, keep books, records and accounts which, in reasonable detail,
accurately reflect all transactions and dispositions of assets. The Company and its Subsidiaries
have devised a system of internal accounting controls sufficient to provide reasonable assurances
that their respective books, records, and accounts accurately reflect all transactions and
dispositions of assets and the Company will, and will cause each of its Subsidiaries to, continue
to maintain such system.

Section 9.7 Subsidiary Guarantors. (a) The Company will cause each of its
Subsidiaries that guarantees or otherwise becomes liable at any time, whether as a borrower or
an additional or co-borrower or otherwise, for or in respect of any Indebtedness under any
Material Credit Facility to concurrently therewith:

(ai) enter into an agreement in form and substance satisfactory to the
Required Holders providing for the guaranty by such Subsidiary, on a joint and several
basis with all other such Subsidiaries, of (ix) the prompt payment in full when due of all
amounts payable by the Company pursuant to the Notes (whether for principal, interest,
Make-Whole Amount[, Modified Make-Whole Amount] or otherwise) and this
Agreement, including;-witheutlimitatien; all indemnities, fees and expenses payable by
the Company thereunder and (iiy) the prompt, full and faithful performance, observance
and discharge by the Company of each and every covenant, agreement, undertaking and
provision required pursuant to the Notes or this Agreement to be performed, observed or
discharged by it (a “Subsidiary Guaranty”); and

(bii) deliver the following to each efholder of a Note:

(#A) an executed counterpart of such Subsidiary Guaranty;

(#B) a certificate signed by an authorized responsible officer of such
Subsidiary containing representations and warranties on behalf of such Subsidiary
to the same effect, mutatis mutandis, as those contained in Sections 5.1, 5.2, 5.6,
5.7 and 5.[ ] of this Agreement (but with respect to such Subsidiary and such
Subsidiary Guaranty rather than the Company);




an opinion of counsel reasonably satisfactory to the Required
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ubsidiar uarantor under its Subsidiar uaranty, will at all times rank at least pari

passu, without preference or priority, with all other unsecured and unsubordinated
Indebtedness#4 of the Company and such Subsidiary Guarantor, as applicable.

Section 9.9. |Add other affirmative covenants as negotiated.]
SecTion 10. NEGATIVE COVENANTS.

The Company covenants that so long as any of the Notes are outstanding:3945

Section 10.1. Transactions with Affiliates. The Company will not and will not permit
any Subsidiary to enter into directly or indirectly any transaction or group of related transactions
(including-witheut-limitatien the purchase, lease, sale or exchange of properties of any kind or
the rendering of any service) with any Affiliate (other than the Company or another Subsidiary),
except in the ordinary course and pursuant to the reasonable requirements of the Company’s or
such Subsidiary’s business and upon fair and reasonable terms no less favorable to the Company
or such Subsidiary than would be obtainable in a comparable arm’s-length transaction with a
Person not an Affiliate.

Section 10.2. Merger, Consolidation, Etc. The Company will not consolidate with or
merge with any other Person or convey, transfer or lease all or substantially all of its assets in a
single transaction or series of transactions to any Person unless: 4046

(a)  the successor formed by such consolidation or the survivor of such merger
or the Person that acquires by conveyance, transfer or lease all or substantially all of the
assets of the Company as an entirety, as the case may be, shall be a solvent corporation or
limited liability company organized and existing under the laws of the United States or

any state thereof (including the District of Columbia)_or any other Permitted
Jurisdiction, and, if the Company is not such corporation or limited liability company,

44 Form Note: See Form Note 20.

3945 Form Note: 1t is recommended that the language that appears below be used to replace the introductory
sentence of Section 10 if it is anticipated that there will be a significant time-lag between the execution of the
Note Purchase Agreement and the Closing: !

“From the date of this Agreement until the Closing and thereafter, so long as any of the Notes are
outstanding, the Company covenants that:”+

It is also recommended that the following language be added at the end of Section 10 if it is anticipated that
there will be a significant time-lag between the execution of the Note Purchase Agreement and the Closing: -
“Although it will not be a Default or an Event of Default if the Company fails to comply with any provision
of Section 10 before or after giving effect to the issuance of the Notes on a pro forma basis, if such a failure
occurs, then any of the Purchasers may elect not to purchase the Notes on the date of Closing that is specified
in Section 3.”

4046 Form Note: If a substantial part of the Company’s consolidated business is done in one or more Subsidiaries
of the Company, it is recommended that the parties consider adding language that would make Section 10.2
applicable to each Subsidiary as well as the Company. For example, the introductory clause of Section 10.2
could be revised to read as follows:*

“The Company will not and will not permit any Subsidiary to consolidate with or merge with any other
Person or convey, transfer or lease all or substantially all of its assets in a single transaction or series of
transactions to any Person unless:”
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(1) such corporation or limited liability company shall have executed and delivered to
each holder of any Notes its assumption of the due and punctual performance and
observance of each covenant and condition of this Agreement and the Notes-and, (i1)
such corporation or limited liability company shall have caused to be delivered to each
holder of any Notes an opinion of natienallyinternationally recognized independent
counsel, or other independent counsel reasonably satisfactory to the Required Holders, to
the effect that all agreements or instruments effecting such assumption are enforceable in
accordance with their terms and comply with the terms hereof;-_and (iii) the successor
formed by such consolidation or survivor of such merger or the Person that

acquires by conveyance, transfer or lease all or substantially all of the assets of the
Company, as the case may be, shall have provided to the holders evidence of the
acceptance b rocess agent| of the appointment and designation provided for b
Section 23.7(e) for the period of time from such merger to [1 vear after maturity of
the Notes] (and the payment in full of all fees in respect thereof); 47

f(b) each Subsidiary Guarantor under any Subsidiary Guaranty that is
outstanding at the time such transaction or each transaction in such a series of
transactions occurs reaffirms its obligations under such Subsidiary Guaranty in writing at
such time pursuant to documentation that is reasonably acceptable to the Required
Holders;} and

(c) immediately before and immediately after giving effect to such transaction
or each transaction in any such series of transactions, no Default or Event of Default shall
have occurred and be continuing.

No such conveyance, transfer or lease of substantially all of the assets of the Company shall have
the effect of releasing the Company or any successor corporation or limited liability company
that shall theretofore have become such in the manner prescribed in this Section 10.2 from its
liability under this Agreement or the Notes. 4448

Section 10.3. Line of Business. The Company will not and will not permit any
Subsidiary to engage in any business if, as a result, the general nature of the business in which
the Company and its Subsidiaries, taken as a whole, would then be engaged would be
substantially changed from the general nature of the business in which the Company and its
Subsidiaries, taken as a whole, are engaged on the date of this Agreement as described in the
Memorandum.

4:7 Form Note: Depending on the definition of Permitted Jurisdiction, or other factors, it may be
appropriate to include other conditions regarding the continued legality of an investment in the
successor’s jurisdiction of organization or the absence of currency restrictions in such jurisdiction.

448 Form Note: 1f particular financial covenants are deemed important, additional conditions relating to the
issuer’s ability to comply, post-merger, with the financial covenants may be requested by Purchasers. For
instance, if there were a covenant limiting the incurrence of debt_or testing debt as of the end of a fiscal
period, it may be expected that a merger would be conditioned also upon the Company being permitted
immediately post-merger to incur an additional $1.00 of debt_or being in compliance with such debt test
covenant as of the time of such merger as if such merger had been consummated as of the most recently
ended fiscal period.
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Section 10.4. FerrorismEconomic SanctionsRegwlations, Etc.. The Company will not
and will not permit any Controlled Entity to (a)-te become (including by virtue of being owned
or controlled by a Blocked Person) own or control a Blocked Person or any—Peron—t-ha{—}s—the

dNatig 1 (b)
d1rectly or 1nd1rectly te—have any investment in or engage in any dealmg or transaction
(including;-witheut-limitatien; any investment, dealing or transaction involving the proceeds of
the Notes) with any Person if such investment, dealing or transaction-(i) would eause-any-helder

Section 10.5. Liens. The Company will not and will not permit any of its Subsidiaries to
directly or indirectly create, incur, assume or permit to exist (upon the happening of a
contingency or otherwise) any Lien on or with respect to any property or asset (includings
witheut-limitatien; any document or instrument in respect of goods or accounts receivable) of
the Company or any such Subsidiary, whether now owned or held or hereafter acquired, or any
income or profits therefrom, or assign or otherwise convey any right to receive income or profits,
except:

(@—-(C) [Insert any desired exceptions to the prohibition as negotiated
among the parties. |

(_ ) other Liens securing Indebtedness of the Company or any Subsidiary not
otherwise permitted by clauses (a) through (_ ), provided that Priority Debt shall not at any time
exceed [ ]% of [ | (determined as of the end of the then most recently ended

fiscal quarter), provided, further, that notwithstanding the foregoing, the Company shall not, and
shall not permit any of its Subsidiaries to, secure pursuant to this Section 10.5( ) any
Indebtedness outstanding under or pursuant to any Material Credit Facility unless and until the
Notes (and any guaranty delivered in connection therewith) shall concurrently be secured
equally and ratably with such Indebtedness pursuant to documentation reasonably acceptable to




the Required Holders in substance and in form, including;—witheutlimitatien; an intercreditor
agreement and opinions of counsel to the Company and/or any such Subsidiary, as the case may
be, from counsel that is reasonably acceptable to the Required Holders.

Section 10.6. Financial Covenants. 30
Section 10.7. [Add other negative covenants as negotiated.]*>
Section 11. Events of Default.

An “Event of Default” shall exist if any of the following conditions or events shall occur
and be continuing:

(a) the Company defaults in the payment of any principal or Make-Whole
Amount_[or Modified Make-Whole Amount], if any, on any Note when the same
becomes due and payable, whether at maturity or at a date fixed for prepayment or by
declaration or otherwise; or

(b)  the Company defaults in the payment of any interest on any Note_or any

amount pavable pursuant to Section 13 for more than five Business Days after the

same becomes due and payable; or

(c)  the Company defaults in the performance of or compliance with any term
contained in Section 7.1(d) or Sections [ ;445! or

(d)  the Company or any Subsidiary Guarantor defaults in the performance of
or compliance with any term contained herein (other than those referred to in Sections
11(a), (b) and (c)) or in any Subsidiary Guaranty and such default is not remedied within
30 days after the earlier of (i) a Responsible Officer obtaining actual knowledge of such
default and (i1) the Company receiving written notice of such default from any holder of a
Note (any such written notice to be identified as a “notice of default” and to refer
specifically to this Section 11(d)); or

i Form Note: When drafting financial and other covenants to be included in the proposed Note Purchase
Agreement, it is suggested that counsel to the Purchasers and counsel to the Company consider the
language that appears in the Financial Covenants Reference Manual, February 1996, which may be found
at www.aciclaw.org, as well as the language that appears in similar covenants in the Company’s credit
agreement with its bank(s).

4451 Form Note: Here insert the section numbers of any covenants the breach of which will create an Event of
Default without “cure” or “grace” periods, and without notice. They are normally limited to negative
financial covenants, other negative covenants the breach of which is clearly within the Company’s control or
which are of a nature that they cannot be cured, and failure to give required notices of defaults under Section
7.1(d).
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(e) (1) any representation or warranty made in writing by or on behalf of the
Company or by any officer of the Company in this Agreement or any writing furnished in
connection with the transactions contemplated hereby proves to have been false or
incorrect in any material respect on the date as of which made, or (ii) any representation
or warranty made in writing by or on behalf of any Subsidiary Guarantor or by any
officer of such Subsidiary Guarantor in any Subsidiary Guaranty or any writing furnished
in connection with such Subsidiary Guaranty proves to have been false or incorrect in
any material respect on the date as of which made; or

(f) (1) the Company or any Subsidiary is in default (as principal or as
guarantor or other surety) in the payment of any principal of or premium or make-whole
amount or interest on any Indebtedness that is outstanding in an aggregate principal
amount of at least $[ 1,000,000 (or i ivalent in the relevan rren
payment) beyond any period of grace provided with respect thereto, or (i1) the Company
or any Subsidiary is in default in the performance of or compliance with any term of any
evidence of any Indebtedness in an aggregate outstanding principal amount of at least
$[_1,000,000_(or_i ivalent in the relevan rren f ment) or of any
mortgage, indenture or other agreement relating thereto or any other condition exists, and
as a consequence of such default or condition such Indebtedness has become, or has been
declared (or one or more Persons are entitled to declare such Indebtedness to be), due and
payable before its stated maturity or before its regularly scheduled dates of payment, or
(ii1) as a consequence of the occurrence or continuation of any event or condition (other
than the passage of time or the right of the holder of Indebtedness to convert such
Indebtedness into equity interests), (x) the Company or any Subsidiary has become
obligated to purchase or repay Indebtedness before its regular maturity or before its
regularly scheduled dates of payment in an aggregate outstanding principal amount of at
least [ ],0005600;000,000 (or its equivalent in the relevant currency of payment
(y) one or more Persons have the right to require the Company or any Subsidiary so to
purchase or repay such Indebtedness;#352 or

(g) the Company or any Subsidiary (i) is generally not paying, or admits in
writing its inability to pay, its debts as they become due, (i1) files, or consents by answer
or otherwise to the filing against it of, a petition for relief or reorganization or
arrangement or any other petition in bankruptcy, for liquidation or to take advantage of
any bankruptcy, insolvency, reorganization, moratorium or other similar law of any
jurisdiction, (iii) makes an assignment for the benefit of its creditors, (iv) consents to the
appointment of a custodian, receiver, trustee or other officer with similar powers with
respect to it or with respect to any substantial part of its property, (v) is adjudicated as

4552 [orm Note: Clause (iii) is intended to provide the holders of the Notes the same protection as contemplated
by clause (i) and clause (ii) in circumstances where the documents relating to the Company’s or any
Subsidiary’s Indebtedness contain provisions that are essentially the equivalent of traditional defaults or
events of default but are formulated as required prepayments or “puts” of such Indebtedness._If, however,

the Note Purchase Agreement includes a provision glvmg the holders of the Notes such a put in

from clause (iii) and from the “other condition” referred to in clause (ii).
- 40 -



insolvent or to be liquidated, or (vi) takes corporate action for the purpose of any of the
foregoing; or

(h)  a court or other Governmental Authority of competent jurisdiction enters
an order appointing, without consent by the Company or any of its Subsidiaries, a
custodian, receiver, trustee or other officer with similar powers with respect to it or with
respect to any substantial part of its property, or constituting an order for relief or
approving a petition for relief or reorganization or any other petition in bankruptcy or for
liquidation or to take advantage of any bankruptcy or insolvency law of any jurisdiction,
or ordering the dissolution, winding-up or liquidation of the Company or any of its
Subsidiaries, or any such petition shall be filed against the Company or any of its
Subsidiaries and such petition shall not be dismissed within 60 days; or

(1) n n rs with r h mpany or an idiar
which under the laws of any jurisdiction is analogous to any of the events described
in Section 11(g) or Section 11(h), provided that the applicable grace period, if an
which shall apply shall be the one a llcable to the relevant roceedln which most

() one or more final judgments or orders for the payment of money
aggregating in excess of ] ] (or its equivalent in the relevant currency of
payment), including;—witheut—tHmitatien; any such final order enforcing a binding
arbitration decision, are rendered against one or more of the Company and its
Subsidiaries and which judgments are not, within 60 days after entry thereof, bonded,
discharged or stayed pending appeal, or are not discharged within 60 days after the
expiration of such stay;_or

(jk) if (1) any Plan shall fail to satisfy the minimum funding standards of
ERISA or the Code for any plan year or part thereof or a waiver of such standards or
extension of any amortization period is sought or granted under section 412 of the Code,
(i1) a notice of intent to terminate any Plan shall have been or is reasonably expected to
be filed with the PBGC or the PBGC shall have instituted proceedings under ERISA
section 4042 to terminate or appoint a trustee to administer any Plan or the PBGC shall
have notified the Company or any ERISA Affiliate that a Plan may become a subject of
any such proceedings, (iii) the—aggregatethere is any “amount of unfunded benefit
liabilities” (within the meaning of section 4001(a)(18) of ERISA) under allone or more
Plans, determined in accordance with Title IV of ERISA, shall-exceed-an-ameunt-that-
eowld-reasonably be-expeeted-to-have-aMaterial Adverse Effeet;(iv) the aggregate

present value of accrued benefit liabilities under all funded Non-U.S. Plans exceeds
the agoregate current value of the assets of such Non-U.S. Plans allocable to suc

liabilities, (v) the Company or any ERISA Affiliate shall have incurred or is reasonably
expected to incur any liability pursuant to Title I or IV of ERISA or the penalty or excise
tax provisions of the Code relating to employee benefit plans, (¥vi) the Company or any
ERISA Affiliate withdraws from any Multiemployer Plan, e¥-(¥ivii) the Company or any
Subsidiary establishes or amends any employee welfare benefit plan that provides
post-employment welfare benefits in a manner that would increase the liability of the
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Company or any Subsidiary thereunder, (viii) the Company or any Subsidiary fails to
administer or maintain a Non-U.S. Plan in compliance with the requirements of any

and all applicable laws, statutes, rules, regulations or court orders or any Non-U.S.
Plan is involuntarily terminated or wound up, or (ix) the Companv or an

ubsidiary becomes subject to the imposition of a financial penalty (which for this
purpose shall mean any tax, penalty or other liability, whether by way of indemnity
or otherwise) with respect to one or more Non-U.S. Plans; and any such event or
events described in clauses (1) through (¥ix) above, either individually or together with
any other such event or events, could reasonably be expected to have a Material Adverse
Effect. As used in this Section 11(jk), the terms “employee benefit plan” and
“employee welfare benefit plan” shall have the respective meanings assigned to such
terms in section 3 of ERISA; or

(kl) any Subsidiary Guaranty shall cease to be in full force and effect, any
Subsidiary Guarantor or any Person acting on behalf of any Subsidiary Guarantor shall
contest in any manner the validity, binding nature or enforceability of any Subsidiary
Guaranty, or the obligations of any Subsidiary Guarantor under any Subsidiary Guaranty
are not or cease to be legal, valid, binding and enforceable in accordance with the terms
of such Subsidiary Guaranty.

SEcTION 12. RemEDIES ON DEFAULT, ETC.

Section 12.1.  Acceleration. (a) If an Event of Default with respect to the Company
described in Section 11(g), (h) or (ki) (other than an Event of Default described in clause (i) of
Section 11(g) or described in clause (vi) of Section 11(g) by virtue of the fact that such clause
encompasses clause (i) of Section 11(g)) has occurred, all the Notes then outstanding shall
automatically become immediately due and payable.

(b) Ifany other Event of Default has occurred and is continuing, any-helder-er-helders-
0 han 0/ I ninoin M oun N ho Naote ho fime A ndin theReguired

Holders may at any time at its or their option, by notice or notices to the Company, declare all
the Notes then outstanding to be immediately due and payable.

(c) If any Event of Default described in Section 11(a) or (b) has occurred and is
continuing, any holder or holders of Notes at the time outstanding affected by such Event of
Default may at any time, at its or their option, by notice or notices to the Company, declare all
the Notes held by it or them to be immediately due and payable.

Upon any Notes becoming due and payable under this Section 12.1, whether
automatically or by declaration, such Notes will forthwith mature and the entire unpaid principal
amount of such Notes, plus (x) all accrued and unpaid interest thereon (including;—but—net
limited—te; interest accrued thereon at the Default Rate) and (y) the Make-Whole Amount
determined in respect of such principal amount (to the full extent permitted by applicable law),
shall all be immediately due and payable, in each and every case without presentment, demand,
protest or further notice, all of which are hereby waived. The Company acknowledges, and the
parties hereto agree, that each holder of a Note has the right to maintain its investment in the

-42 -



Notes free from repayment by the Company (except as herein specifically provided for) and that
the provision for payment of a Make-Whole Amount_[or, solely with respect to a prepayment,
Modified Make-Whole Amount] by the Company in the event that the Notes are prepaid or are
accelerated as a result of an Event of Default, is intended to provide compensation for the
deprivation of such right under such circumstances.

Section 12.2. Other Remedies. If any Default or Event of Default has occurred and is
continuing, and irrespective of whether any Notes have become or have been declared
immediately due and payable under Section 12.1, the holder of any Note at the time outstanding
may proceed to protect and enforce the rights of such holder by an action at law, suit in equity or
other appropriate proceeding, whether for the specific performance of any agreement contained
herein or in any Note or Subsidiary Guaranty, or for an injunction against a violation of any of
the terms hereof or thereof, or in aid of the exercise of any power granted hereby or thereby or
by law or otherwise.

Section 12.3.  Rescission. At any time after any Notes have been declared due and
payable pursuant to Section 12.1(b) or (¢), the helders-ef noetless—than|—]1%*5Required
Holders in principal amount of the Notes then outstanding, by written notice to the Company,
may rescind and annul any such declaration and its consequences if (a) the Company has paid all
overdue interest on the Notes, all principal of and Make-Whole Amount_[or Modified
Make-Whole Amount], if any, on any Notes that are due and payable and are unpaid other than
by reason of such declaration, and all interest on such overdue principal and Make-Whole
Amount_[or Modified Make-Whole Amount], if any, and (to the extent permitted by applicable
law) any overdue interest in respect of the Notes, at the Default Rate, (b) neither the Company
nor any other Person shall have paid any amounts which have become due solely by reason of
such declaration, (c) all Events of Default and Defaults, other than non-payment of amounts that
have become due solely by reason of such declaration, have been cured or have been waived
pursuant to Section 4718, and (d) no judgment or decree has been entered for the payment of
any monies due pursuant hereto or to the Notes. No rescission and annulment under this Section
12.3 will extend to or affect any subsequent Event of Default or Default or impair any right
consequent thereon.

Section 12.4. No Waivers or Election of Remedies, Expenses, Etc. No course of
dealing and no delay on the part of any holder of any Note in exercising any right, power or
remedy shall operate as a waiver thereof or otherwise prejudice such holder’s rights, powers or
remedies. No right, power or remedy conferred by this Agreement, any Subsidiary Guaranty or
any Note upon any holder thereof shall be exclusive of any other right, power or remedy referred
to herein or therein or now or hereafter available at law, in equity, by statute or otherwise.
Without limiting the obligations of the Company under Section 45;16, the Company will pay to
the holder of each Note on demand such further amount as shall be sufficient to cover all costs
and expenses of such holder incurred in any enforcement or collection under this Section 12,




including;-witheut-limitatien; reasonable attorneys’ fees, expenses and disbursements_and any_
Registration Duty.

SecTion 13. T Ax INDEMNIFICATION,










ompany will promptly reimburse such holder for such payment (including any related
interest or penalties to the extent such interest or penalties arise by virtue of a default or
delay by the Company) upon demand by such holder accompanied by an official receipt (or
a duly certified copy thereof) issued by the taxation or other authority of the relevant

Taxing Jurisdiction.

(h) If the Company makes payvment to or for the account of any holder of a Note
and such holder is entitled to a refund of the Tax to which such payment is attributable
upon the making of a filing (other than a Form described above), then such holder shall, as
soon as practicable after receiving written request from the Company (which shall specif
in reasonable detail and supply the refund forms to be filed) use reasonable efforts to
complete and deliver such refund forms to or as directed by the Company, subject,
however, to the same limitations with respect to Forms as are set forth above.

[} The obligations of the Company under this Section 13 shall survive the

payment or transfer of any Note and the provisions of this Section 13 shall also apply to
successive transferees of the Notes.

TioN 14 REGISTRATION; EXCHANGE; SUBSTITUTION OF NOTES.

Section 43-1:14.1. Registration of Notes. The Company shall keep at its principal executive
office a register for the registration and registration of transfers of Notes. The name and address
of each holder of one or more Notes, each transfer thereof and the name and address of each
transferee of one or more Notes shall be registered in such register. If any holder of one or more
Notes is a nominee, then (a) the name and address of the beneficial owner of such Note or Notes
shall also be registered in such register as an owner and holder thereof and (b) at any such
beneficial owner’s option, either such beneficial owner or its nominee may execute any
amendment, waiver or consent pursuant to this Agreement. Prior to due presentment for
registration of transfer, the Person(s) in whose name any Notefs) shall be registered shall be
deemed and treated as the owner and holder thereof for all purposes hereof, and the Company
shall not be affected by any notice or knowledge to the contrary. The Company shall give to any
holder of a Note that is an Institutional Investor promptly upon request therefor, a complete and
correct copy of the names and addresses of all registered holders of Notes.

Section 13:2:14.2. Transfer and Exchange of Notes. Upon surrender of any Note to the
Company at the address and to the attention of the designated officer (all as specified in Section
1819(a)(ii1)), for registration of transfer or exchange (and in the case of a surrender for
registration of transfer accompanied by a written instrument of transfer duly executed by the
registered holder of such Note or such holder’s attorney duly authorized in writing and
accompanied by the relevant name, address and other information for notices of each transferee
of such Note or part thereof), within terl0 Business Days thereafter, the Company shall execute
and deliver, at the Company’s expense (except as provided below), one or more new Notes (as
requested by the holder thereof) in exchange therefor, in an aggregate principal amount equal to
the unpaid principal amount of the surrendered Note. Each such new Note shall be payable to
such Person as such holder may request and shall be substantially in the form of Schedule 1.
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Each such new Note shall be dated and bear interest from the date to which interest shall have
been paid on the surrendered Note or dated the date of the surrendered Note if no interest shall
have been paid thereon. The Company may require payment of a sum sufficient to cover any
stamp tax or governmental charge imposed in respect of any such transfer of Notes. Notes shall
not be transferred in denominations of less than [$100,000], provided that if necessary to enable
the registration of transfer by a holder of its entire holding of Notes, one Note may be in a
denomination of less than [$100,000]. Any transferee, by its acceptance of a Note registered in
its name (or the name of its nominee), shall be deemed to have made the representation set forth
in Section 6.2.

Section 13:3:14.3. Replacement of Notes. Upon receipt by the Company at the address and to
the attention of the designated officer (all as specified in Section #819(a)(iii)) of evidence
reasonably satisfactory to it of the ownership of and the loss, theft, destruction or mutilation of
any Note (which evidence shall be, in the case of an Institutional Investor, notice from such
Institutional Investor of such ownership and such loss, theft, destruction or mutilation), and

(@) 1in the case of loss, theft or destruction, of indemnity reasonably
satisfactory to it (provided that if the holder of such Note is, or is a nominee for, an
original Purchaser or another holder of a Note with a minimum net worth of at least
$[ ] or a Qualified Institutional Buyer, such Person’s own unsecured
agreement of indemnity shall be deemed to be satisfactory), or

(b)  in the case of mutilation, upon surrender and cancellation thereof,

within terl( Business Days thereafter, the Company at its own expense shall execute and
deliver, in lieu thereof, a new Note, dated and bearing interest from the date to which interest
shall have been paid on such lost, stolen, destroyed or mutilated Note or dated the date of such
lost, stolen, destroyed or mutilated Note if no interest shall have been paid thereon.

SecTiON 14:15. PAYMENTS ON NOTES.

Section 44-1:15.1. Place of Payment. Subject to Section 14-2;15.2, payments of principal,
Make-Whole Amount_[or Modified Make-Whole Amount], if any, and interest becoming due
and payable on the Notes shall be made in [City], [State]475¢ at the principal office of

[ 14857 in such jurisdiction. The Company may at any time, by notice

4756 [orm Note: The place of payment of the Notes is traditionally linked to the choice of law clause in Section
22.7;23.6, particularly in transactions using New York law in which the only “local” contacts may be special
counsel for the Purchasers and the designated place of payment of the Notes. Although some jurisdictions
have laws like §5-1401 of the New York General Obligations Law, which permits parties in transactions of
this type to choose New York law even if the transaction does not meet the normal “bears a reasonable
relationship to the laws of this State” test, there are, however, lingering concerns as to the constitutionality of
such provisions. Therefore, even in New York, and a fortiori in jurisdictions which lack provisions similar to
§5-1401, the place of payment provided for in this Section +4-415.1 should be the jurisdiction referred to in
Section 22-723.6, unless counsel conclude that the choice of law in Section 22:723.6 is amply supported by
facts in the transaction other than the stated place of payment of the Notes.

4857 Form Note: Insert in this blank either “the Company” or the name of a bank located in the city and state
selected.
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to each holder of a Note, change the place of payment of the Notes so long as such place of
payment shall be either the principal office of the Company in such jurisdiction or the principal
office of a bank or trust company in such jurisdiction.4958

Section 14:2: Heme Office-15.2. Payment by Wire Transfer. So long as any Purchaser
or its nominee shall be the holder of any Note, and notwithstanding anything contained in
Section #4-415.1 or in such Note to the contrary, the Company will pay all sums becoming due
on such Note for principal, Make-Whole Amount_[or Modified Make-Whole Amount], if any,
interest and all other amounts becoming due hereunder by the method and at the address
specified for such purpose below such Purchaser’s name in the Purchaser Schedule-B, or by
such other method or at such other address as such Purchaser shall have from time to time
specified to the Company in writing for such purpose, without the presentation or surrender of
such Note or the making of any notation thereon, except that upon written request of the
Company made concurrently with or reasonably promptly after payment or prepayment in full of
any Note, such Purchaser shall surrender such Note for cancellation, reasonably promptly after
any such request, to the Company at its principal executive office or at the place of payment
most recently designated by the Company pursuant to Section 44-4:15.1. Prior to any sale or
other disposition of any Note held by a Purchaser or its nominee, such Purchaser will, at its
election, either endorse thereon the amount of principal paid thereon and the last date to which
interest has been paid thereon or surrender such Note to the Company in exchange for a new
Note or Notes pursuant to Section 43:2:14.2. The Company will afford the benefits of this
Section #4:215.2 to any Institutional Investor that is the direct or indirect transferee of any Note
purchased by a Purchaser under this Agreement and that has made the same agreement relating
to such Note as the Purchasers have made in this Section $4.2:15.2.

SEcTiON 45:16.  ExpENSEs, ETc.
Section 15-4:16.1. Transaction Expenses. Whether or not the transactions contemplated
hereby are consummated, the Company will pay all costs and expenses (including reasonable
attorneys’ fees of a special counsel and, if reasonably required by the Required Holders, local or
other counsel) incurred by the Purchasers and each other holder of a Note in connection with
such transactions and in connection with any amendments, waivers or consents under or in
respect of this Agreement, any Subsidiary Guaranty or the Notes (whether or not such
amendment, waiver or consent becomes effective), including;—witheutlimitatien: (a) the costs
and expenses incurred in enforcing or defending (or determining whether or how to enforce or
defend) any rights under this Agreement, any Subsidiary Guaranty or the Notes or in responding
to any subpoena or other legal process or informal investigative demand issued in connection
with this Agreement, any Subsidiary Guaranty or the Notes, or by reason of being a holder of
any Note, (b) the costs and expenses, including financial advisors’ fees, incurred in connection
with the insolvency or bankruptcy of the Company or any Subsidiary or in connection with any
work-out or restructuring of the transactions contemplated hereby and by the Notes and any
Subsidiary Guaranty and (c) the costs and expenses incurred in connection with the initial filing

4958 [orm Note: If counsel has determined that the place of payment of the Notes does not need to be tied to the
choice of law provision in Section 22.7;23.6, the final part of this sentence may be revised to read:*
“ ... Notes so long as such place of payment shall be either a principal office of the Company in the United
States or a principal office of a bank or trust company in the United States.”
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of this Agreement and all related documents and financial information with the SVO provided,
that such costs and expenses under this clause (c¢) shall not exceed $ . The Company will
pay, and will save each Purchaser and each other holder of a Note harmless from, (i) all claims in
respect of any fees, costs or expenses, if any, of brokers and finders (other than those, if any,
retained by a Purchaser or other holder in connection with its purchase of the Notes)-and, (ii)
any and all wire transfer fees that any bank deducts from any payment under such Note to such
holder or otherwise charges to a holder of a Note with respect to a payment under such Note_and
1] JAZINCI] A 1) A111l, Ordc (1€ CC 1€, PENa DS CC, CXPEIISC ] 1A1Ng

DU AI1S1€ 0 1€ CINIQO CINCI] 0 d 11\ § 1 DLALES
[ | or any other jurisdiction of organization of the Company or any Subsidiary

Section 16.3. Survival. The obligations of the Company under this Section 4516 will
survive the payment or transfer of any Note, the enforcement, amendment or waiver of any
provision of this Agreement, any Subsidiary Guaranty or the Notes, and the termination of this
Agreement.

SEcTION 46:17.  SuURVIVAL OF REPRESENTATIONS AND WARRANTIES; ENTIRE AGREEMENT.

All representations and warranties contained herein shall survive the execution and
delivery of this Agreement and the Notes, the purchase or transfer by any Purchaser of any Note
or portion thereof or interest therein and the payment of any Note, and may be relied upon by
any subsequent holder of a Note, regardless of any investigation made at any time by or on
behalf of such Purchaser or any other holder of a Note. All statements contained in any
certificate or other instrument delivered by or on behalf of the Company pursuant to this
Agreement shall be deemed representations and warranties of the Company under this
Agreement. Subject to the preceding sentence, this Agreement, the Notes and any Subsidiary
Guaranties embody the entire agreement and understanding between each Purchaser and the
Company and supersede all prior agreements and understandings relating to the subject matter
hereof.

:



SectioN +7:18. AMENDMENT AND WAIVER.

Section +7-1:18.1. Requirements. This Agreement and the Notes may be amended, and the
observance of any term hereof or of the Notes may be waived (either retroactively or
prospectively), only with the written consent of the Company and the Required Holders, except
that:

(a) no amendment or waiver of any of Sections 1, 2, 3, 4, 5, 6 or 2422 hereof, or any
defined term (as it is used therein), will be effective as to any Purchaser unless consented to by
such Purchaser in writing;

(b) no amendment or waiver may, without the written consent of each Purchaser and
the holder of each Note at the time outstanding, (i) subject to Section 12 relating to acceleration
or rescission, change the amount or time of any prepayment or payment of principal of, or reduce
the rate or change the time of payment or method of computation of (x) interest on the Notes or
(y) the Make-Whole Amount_[or Modified Make-Whole Amount], (ii) change the percentage
of the principal amount of the Notes the holders of which are required to consent to any
amendment or waiver,>¥39 or (iii) amend any of Sections 8 (except as set forth in the second

sentence of Section 8.2-and-Seetien17-1(e}), 11(a), 11(b), 12, 713, 18, 21 or 2623.8; and

(c)  Section 8:58.7 may be amended or waived to permit offers to purchase made by the
Company or an Affiliate pro rata to the holders of all Notes at the time outstanding upon the

same terms and conditions®*00 only with the written consent of the Company and the
Super-Majority Holders.

Section 17.2:18.2. Solicitation of Holders of Notes.

(a) Solicitation. The Company will provide each holder of a Note with sufficient
information, sufficiently far in advance of the date a decision is required, to enable such holder
to make an informed and considered decision with respect to any proposed amendment, waiver
or consent in respect of any of the provisions hereof or of the Notes or any Subsidiary Guaranty.
The Company will deliver executed or true and correct copies of each amendment, waiver or

3059 Form Note: 1t is recommended that the language that appears below be used to replace clause (ii) of Section
+7-118.1(b) if it is anticipated that there will be a significant time-lag between the execution of the Note
Purchase Agreement and the Closing:*

“(i1) change the percentage of the principal amount of the Notes the holders of which are required to consent
to any amendment or waiver or the principal amount of the Notes that the Purchasers are to purchase
pursuant to Section 2 upon the satisfaction of the conditions to Closing that appear in Section 4,”

460 form Note: Regarding the meaning of the phrase “upon the same terms and conditions™ in a transaction
where there is more than one series of Notes, it is suggested that to ensure that the economic impact of such
an offer to purchase on the holders of all series of Notes would be the same, language should be included in
such an amendment or waiver that would require that any such pro rata purchase offer that is greater than par
plus accrued interest must be an offer of par plus a percentage of the Make-Whole Amount that-the each
holder would have received if the Company had made an optional prepayment with Make-Whole Amount
pursuant to Section 8.2. For example, under such a pro rata offer of par plus 80% of the Make-Whole
Amount, each holder would receive par plus the 80% of the Make-Whole Amount that such holder would
have received under Section 8.2.
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consent effected pursuant to this Section +718 or any Subsidiary Guaranty to each holder of a
Note promptly following the date on which it is executed and delivered by, or receives the
consent or approval of, the requisite holders of Notes.

(b)  Payment. The Company will not directly or indirectly pay or cause to be paid any
remuneration, whether by way of supplemental or additional interest, fee or otherwise, or grant
any security or provide other credit support, to any holder of a Note as consideration for or as an
inducement to the entering into by such holder of any waiver or amendment of any of the terms
and provisions hereof or of any Subsidiary Guaranty or any Note unless such remuneration is
concurrently paid, or security is concurrently granted or other credit support concurrently
provided, on the same terms, ratably to each holder of a Note even if such holder did not consent
to such waiver or amendment.5261

(c) Consent in Contemplation of Transfer. Any consent given pursuant to this Section
14718 or any Subsidiary Guaranty by a holder of a Note that has transferred or has agreed to
transfer its Note to the Company, any Subsidiary or any Affiliate efor to any other Person in

connection with, or in anticipation of, an acquisition of, tender offer for or merger with the
Company (either pursuant to a waiver under Section +7-118.1(c) or subsequent to Section 8:58.7

having been amended pursuant to Section +7-418.1(c)) in connection with such consent shall be
void and of no force or effect except solely as to such holder, and any amendments effected or
waivers granted or to be effected or granted that would not have been or would not be so effected
or granted but for such consent (and the consents of all other holders of Notes that were acquired

under the same or similar conditions) shall be void and of no force or effect except solely as to
such holder.

Section 17:3:18.3. Binding Effect, eteEtc. Any amendment or waiver consented to as
provided in this Section 4718 or any Subsidiary Guaranty applies equally to all holders of Notes
and is binding upon them and upon each future holder of any Note and upon the Company
without regard to whether such Note has been marked to indicate such amendment or waiver.
No such amendment or waiver will extend to or affect any obligation, covenant, agreement,

5261 Form Note: It is recommended that the language that appears below be used to replace paragraphs (a) and
(b) of Section 47:218.2 if it is anticipated that there will be a significant time-lag between the execution of the
Note Purchase Agreement and the Closing:-

“(a) Solicitation. The Company will provide each Purchaser and each holder of a Note with sufficient
information, sufficiently far in advance of the date a decision is required, to enable such Purchaser and such
holder to make an informed and considered decision with respect to any proposed amendment, waiver or
consent in respect of any of the provisions hereof or of the Notes or any Subsidiary Guaranty. The Company
will deliver executed or true and correct copies of each amendment, waiver or consent effected pursuant to
this Section 4718 or any Subsidiary Guaranty to each Purchaser and each holder of a Note promptly
following the date on which it is executed and delivered by, or receives the consent or approval of, the
requisite Purchasers or holders of Notes.*

(b) Payment. The Company will not directly or indirectly pay or cause to be paid any remuneration,
whether by way of supplemental or additional interest, fee or otherwise, or grant any security or provide other
credit support, to any Purchaser or holder of a Note as consideration for or as an inducement to the entering
into by such Purchaser or holder of any waiver or amendment of any of the terms and provisions hereof or of
any Subsidiary Guaranty or any Note unless such remuneration is concurrently paid, or security is
concurrently granted or other credit support concurrently provided, on the same terms, ratably to each
Purchaser and each holder of a Note even if such Purchaser or holder did not consent to such waiver or
amendment.”
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Default or Event of Default not expressly amended or waived or impair any right consequent
thereon. No course of dealing between the Company and any holder of a Note and no delay in
exercising any rights hereunder or under any Note or Subsidiary Guaranty shall operate as a
waiver of any rights of any holder of such Note 5362

Section 17:4:18.4. Notes Held by Company, eteEtc. Solely for the purpose of determining
whether the holders of the requisite percentage of the aggregate principal amount of Notes then
outstanding approved or consented to any amendment, waiver or consent to be given under this
Agreement, any Subsidiary Guaranty or the Notes, or have directed the taking of any action
provided herein or in any Subsidiary Guaranty or the Notes to be taken upon the direction of the
holders of a specified percentage of the aggregate principal amount of Notes then outstanding,
Notes directly or indirectly owned by the Company or any of its Affiliates shall be deemed not to
be outstanding.

Section 48:19. Norices; EnGLISH LLANGUAGE.

@ Except to the extent otherwise provided in Section 7.4, all notices and
communications provided for hereunder shall be in writing and sent (ax) by telecopy if the
sender on the same day sends a confirming copy of such notice by an internationally recognized

evernightcommercial delivery service (charges prepaid);-er<(b)-byregistered-or-certified-mail-

with-returnreceipt requested(postage prepaid);er{e_or (y) by an internationally recognized
evernightcommercial delivery service (with-charges prepaid). Any such notice must be sent:

(1)  if to any Purchaser or its nominee, to such Purchaser or nominee at the
address specified for such communications in the Purchaser Schedule-B, or at such
other address as such Purchaser or nominee shall have specified to the Company in
writing,

(i1)  if to any other holder of any Note, to such holder at such address as such
other holder shall have specified to the Company in writing, or

(ii1)  if to the Company, to the Company at its address set forth at the beginning
hereof to the attention of [ ], or at such other address as
the Company shall have specified to the holder of each Note in writing.

Notices under this Section 819 will be deemed given only when actually received.

5362 [opm Note: 1t is recommended that the language that appears below be used to replace Section +7:318.3 if it
is anticipated that there will be a significant time-lag between the execution of the Note Purchase Agreement
and the Closing:t
Any amendment or waiver consented to as provided in this Section 4718 or any Subsidiary Guaranty applies
equally to all Purchasers and holders of Notes and is binding upon them and upon each future holder of any
Note and upon the Company without regard to whether such Note has been marked to indicate such
amendment or waiver. No such amendment or waiver will extend to or affect any obligation, covenant,
agreement, Default or Event of Default not expressly amended or waived or impair any right consequent
thereon. No course of dealing between the Company and any Purchaser or holder of a Note and no delay in
exercising any rights hereunder or under any Note or Subsidiary Guaranty shall operate as a waiver of any
rights of any Purchaser or holder of such Note.
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) Each document, instrument, financial statement, report, notice or other
communication delivered in connection with this Agreement shall be in English or
accompanied by an English translation thereof.

«© This Agreement and the Notes have been prepared and signed in English and
the parties hereto agree that the English version hereof and thereof (to the maximum
extent permitted by applicable law) shall be the only version valid for the purpose of the
interpretation and construction hereof and thereof notwithstanding the preparation of any
translation into another language hereof or thereof, whether official or otherwise or
whether prepared in relation to any proceedings which may be brought in | lLor

any other jurisdiction in respect hereof or thereof.

Section 49:20. REePropUCTION OF DOCUMENTS.

This Agreement and all documents relating thereto, including;—witheutlimitation; (a)
consents, waivers and modifications that may hereafter be executed, (b) documents received by
any Purchaser at the Closing (except the Notes themselves), and (c) financial statements,
certificates and other information previously or hereafter furnished to any Purchaser, may be
reproduced by such Purchaser by any photographic, photostatic, electronic, digital, or other
similar process and such Purchaser may destroy any original document so reproduced. The
Company agrees and stipulates that, to the extent permitted by applicable law, any such
reproduction shall be admissible in evidence as the original itself in any judicial or
administrative proceeding (whether or not the original is in existence and whether or not such
reproduction was made by such Purchaser in the regular course of business) and any
enlargement, facsimile or further reproduction of such reproduction shall likewise be admissible
in evidence. This Section 4920 shall not prohibit the Company or any other holder of Notes
from contesting any such reproduction to the same extent that it could contest the original, or
from introducing evidence to demonstrate the inaccuracy of any such reproduction.

SecTioN 20:21. CONFIDENTIAL INFORMATION.

For the purposes of this Section 20,21, “Confidential Information” means information
delivered to any Purchaser by or on behalf of the Company or any Subsidiary in connection with
the transactions contemplated by or otherwise pursuant to this Agreement that is proprietary in
nature and that was clearly marked or labeled or otherwise adequately identified when received
by such Purchaser as being confidential information of the Company or such Subsidiary,
provided that such term does not include information that (a) was publicly known or otherwise
known to such Purchaser prior to the time of such disclosure, (b) subsequently becomes publicly
known through no act or omission by such Purchaser or any Person acting on such Purchaser’s
behalf, (c) otherwise becomes known to such Purchaser other than through disclosure by the
Company or any Subsidiary or (d) constitutes financial statements delivered to such Purchaser
under Section 7.1 that are otherwise publicly available. Each Purchaser will maintain the
confidentiality of such Confidential Information in accordance with procedures adopted by such
Purchaser in good faith to protect confidential information of third parties delivered to such
Purchaser, provided that such Purchaser may deliver or disclose Confidential Information to (1)
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its directors, officers, employees, agents, attorneys, trustees and affiliates (to the extent such
disclosure reasonably relates to the administration of the investment represented by its Notes),
(i1) its auditors, financial advisors and other professional advisors who agree to hold confidential
the Confidential Information substantially in accordance with this Section 2621, (ii1) any other
holder of any Note, (iv) any Institutional Investor to which it sells or offers to sell such Note or
any part thereof or any participation therein (if such Person has agreed in writing prior to its
receipt of such Confidential Information to be bound by this Section 2021), (v) any Person from
which it offers to purchase any Seeuritysecurity of the Company (if such Person has agreed in
writing prior to its receipt of such Confidential Information to be bound by this Section 2021),
(vi) any federal or state regulatory authority having jurisdiction over such Purchaser, (vii) the
NAIC or the SVO or, in each case, any similar organization, or any nationally recognized rating
agency that requires access to information about such Purchaser’s investment portfolio, or (viii)
any other Person to which such delivery or disclosure may be necessary or appropriate (w) to
effect compliance with any law, rule, regulation or order applicable to such Purchaser, (x) in
response to any subpoena or other legal process, (y) in connection with any litigation to which
such Purchaser is a party or (z) if an Event of Default has occurred and is continuing, to the
extent such Purchaser may reasonably determine such delivery and disclosure to be necessary or
appropriate in the enforcement or for the protection of the rights and remedies under such
Purchaser’s Notes, this Agreement or any Subsidiary Guaranty. Each holder of a Note, by its
acceptance of a Note, will be deemed to have agreed to be bound by and to be entitled to the
benefits of this Section 2021 as though it were a party to this Agreement. On reasonable request
by the Company in connection with the delivery to any holder of a Note of information required
to be delivered to such holder under this Agreement or requested by such holder (other than a
holder that is a party to this Agreement or its nominee), such holder will enter into an agreement
with the Company embodying this Section 26:21.

In the event that as a condition to receiving access to information relating to the
Company or its Subsidiaries in connection with the transactions contemplated by or otherwise
pursuant to this Agreement, any Purchaser or holder of a Note is required to agree to a
confidentiality undertaking (whether through Intralinks, another secure website, a secure virtual
workspace or otherwise) which is different from this Section 20521, this Section 2021 shall not
be amended thereby and, as between such Purchaser or such holder and the Company, this
Section 2021 shall supersede any such other confidentiality undertaking.

SectioN 21:22.  SUBSTITUTION OF PURCHASER.

Each Purchaser shall have the right to substitute any one of its Affiliates or another
Purchaser or any one of such other Purchaser’s Affiliates (a “Substitute Purchaser”) as the
purchaser of the Notes that it has agreed to purchase hereunder, by written notice to the
Company, which notice shall be signed by both such Purchaser and such Substitute Purchaser,
shall contain such Substitute Purchaser’s agreement to be bound by this Agreement and shall
contain a confirmation by such Substitute Purchaser of the accuracy with respect to it of the
representations set forth in Section 6. Upon receipt of such notice, any reference to such
Purchaser in this Agreement (other than in this Section 2422), shall be deemed to refer to such
Substitute Purchaser in lieu of such original Purchaser. In the event that such Substitute
Purchaser is so substituted as a Purchaser hereunder and such Substitute Purchaser thereafter
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transfers to such original Purchaser all of the Notes then held by such Substitute Purchaser, upon
receipt by the Company of notice of such transfer, any reference to such Substitute Purchaser as
a “Purchaser” in this Agreement (other than in this Section 2422), shall no longer be deemed to
refer to such Substitute Purchaser, but shall refer to such original Purchaser, and such original
Purchaser shall again have all the rights of an original holder of the Notes under this Agreement.

SEcTION 22:23. MISCELLANEOUS.

Section 22-1:23.1. Successors and Assigns. All covenants and other agreements contained in
this Agreement by or on behalf of any of the parties hereto bind and inure to the benefit of their
respective successors and assigns (including;—witheut-limitatien; any subsequent holder of a

Note) whether so expressed or not, except that, subject to Section 10.2, the Company may not
assign or otherwise transfer any of its rights or obligations hereunder or under the Notes
without the prior written consent of each holder. Nothing in this Agreement, expressed or
implied, shall be construed to confer upon any Person (other than the parties hereto and
their respective successors and assigns permitted hereby) any legal or equitable right,
remedy or claim under or by reason of this Agreement.

Section 22:2.23.2. Accounting Terms. All accounting terms used herein which are not
expressly defined in this Agreement have the meanings respectively given to them in accordance
with GAAP. Except as otherwise specifically provided herein, (i) all computations made
pursuant to this Agreement shall be made in accordance with GAAP, and (ii) all financial
statements shall be prepared in accordance with GAAP. For purposes of determining
compliance with this Agreement (including;—witheuttHmitatien; Section 9, Section 10 and the
definition of “Indebtedness”), any election by the Company to measure any financial liability
using fair value (as permitted by Financial Accounting Standards Board Accounting Standards
Codification Topic No. 825-10-25 — Fair Value Option,3#3 International Accounting Standard
39 — Financial Instruments: Recognition and Measurement or any similar accounting standard)
shall be disregarded and such determination shall be made as if such election had not been made.

Section 22:3:23.3. Severability. Any provision of this Agreement that is prohibited or
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such
prohibition or unenforceability without invalidating the remaining provisions hereof, and any
such prohibition or unenforceability in any jurisdiction shall (to the full extent permitted by law)
not invalidate or render unenforceable such provision in any other jurisdiction.

Section 22.4.23.4. Construction, eteEtc. Each covenant contained herein shall be construed
(absent express provision to the contrary) as being independent of each other covenant contained
herein, so that compliance with any one covenant shall not (absent such an express contrary
provision) be deemed to excuse compliance with any other covenant. Where any provision
herein refers to action to be taken by any Person, or which such Person is prohibited from taking,
such provision shall be applicable whether such action is taken directly or indirectly by such
Person.

5463 Form Note: Statement of Financial Accounting Standards No. 159 has been replaced by Accounting
Standards Codification Topic 825.
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Section 22:5:23.5. Counterparts. This Agreement may be executed in any number of
counterparts, each of which shall be an original but all of which together shall constitute one
instrument. Each counterpart may consist of a number of copies hereof, each signed by less than
all, but together signed by all, of the parties hereto.

Section 22:6:23.6. Governing Law. This Agreement shall be construed and enforced in
accordance with, and the rights of the parties shall be governed by, the law of the State of New
York3%64 excluding choice-of-law principles of the law of such State that would permit the
application of the laws of a jurisdiction other than such State.

Section 22-7:23.7. Jurisdiction and Process; Waiver of Jury Trial. (a) The Company
irrevocably submits to the non-exclusive jurisdiction of any New York State or federal court
sitting in the Borough of Manhattan, The City of New York, over any suit, action or proceeding
arising out of or relating to this Agreement or the Notes. To the fullest extent permitted by
applicable law, the Company irrevocably waives and agrees not to assert, by way of motion, as a
defense or otherwise, any claim that it is not subject to the jurisdiction of any such court, any
objection that it may now or hereafter have to the laying of the venue of any such suit, action or
proceeding brought in any such court and any claim that any such suit, action or proceeding
brought in any such court has been brought in an inconvenient forum.




(¢) The Company consents to process being served by or on behalf of any holder of
Notes in any suit, action or proceeding of the nature referred to in Section 22-723.7(a) by mailing

a copy thereof by registered-er, certified-mail(or—any-substantiallysimilar form-of-mail),
grlgrltx gr gxgrggg mgl postage prepald return recelpt Fequested,—te—}t—&t—}ts—add-ress—

Mwmmwuu
therle in the manner for delivery of notlces snec1ﬁed in Sectlon 19 to I ], as

ates. The
Company agrees that such service upon recelpt (1) shall be deemed in every respect effective
service of process upon it in any such suit, action or proceeding and (ii) shall, to the fullest
extent permitted by applicable law, be taken and held to be valid personal service upon and
personal delivery to it. Notices hereunder shall be conclusively presumed received as evidenced
by a delivery receipt furnished by the United States Postal Service or any reputable commercial
delivery service.

(ed) Nothing in this Section 22-723.7 shall affect the right of any holder of a Note to
serve process in any manner permitted by law, or limit any right that the holders of any of the
Notes may have to bring proceedings against the Company in the courts of any appropriate
jurisdiction or to enforce in any lawful manner a judgment obtained in one jurisdiction in any
other jurisdiction.

Q THE PARTIES HERETO HEREBY WAIVE TRIAL BY JURY IN ANY ACTION BROUGHT ON OR WITH
RESPECT TO THIS AGREEMENT, THE NOTES OR ANY OTHER DOCUMENT EXECUTED IN CONNECTION HEREWITH OR
THEREWITH.




_'. J AUSC ' d 1.7.77 jve 173_" C ) CA _DV_SU
holder from time to time and shall continue in full force and effect notwithstanding any
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If you are in agreement with the foregoing, please sign the form of agreement on a
counterpart of this Agreement and return it to the Company, whereupon this Agreement shall
become a binding agreement between you and the Company.

Very truly yours,

[NAaME oF ComPANY ]

By

[Title]

This Agreement is hereby
accepted and agreed to as
of the date hereof.

[App PUrCHASER SIGNATURE BLOCKS|



DerFINED TERMSZ605

As used herein, the following terms have the respective meanings set forth below or set
forth in the Section hereof following such term:

“Aff holder” i fin ithin th finition of * holder nction
E!fﬂnt 2

“Affiliate” means, at any time, and with respect to any Person, any other Person that at
such time directly or indirectly through one or more intermediaries Controls, or is Controlled by,
or is under common Control with, such first Person, and, with respect to the Company, shall
include any Person beneficially owning or holding, directly or indirectly, 10% or more of any
class of voting or equity interests of the Company or any Subsidiary or any Person of which the
Company and its Subsidiaries beneficially own or hold, in the aggregate dlrectly or indirectly,

10% or more of any class of Votlng or equlty interests. —= z

re—maparement—and—aaleles ol ersons—whethe srpnebh—the—ovmershin——¢ e
seeurities;—by—eontraet—er—otherwise—Unless the context otherwise clearly requires, any

reference to an “Affiliate” is a reference to an Affiliate of the Company.

“Agreement” means this N_o_te_P_uLchas_e_Agreement 1nclud1ng all Schedules attached to
this Agreement;— : : ed Hed—sH e
tHime-to-time.

“Antl Corruptlon Laws” is—deﬁ-ned—m—Seet&en%—l—é(d%l—}mgggs ggg; !gg gg

ivi inl in h Frin Ir Pr i A n h KBl‘l A 21

“Blocked Person” *s—deﬁﬁed—m—Seet}ené—l-é(—a}mggng @ ) g Pgrggn g ggg ngmg

562 Form Note: Users of this form should bear in mind that it does not use the defined term “Noteholder,” and
speaks, instead, of the Purchasers” or “holders of Notes”, as the case may be. The definitions are also crafted
so that (1) “Affiliate,” by its terms, includes Subsidiaries as well as more remote entities, and (2) each of
“Subsidiaries” and “Affiliates” are defined without reference to the Company, but the definitions go on to
provide that unless the context otherwise clearly requires, references to such terms are to be treated as
references to Subsidiaries or Affiliates, as the case may be, of the Company.

SCHEDULE A
(to Note Purchase Agreement)



“Business Day” means (a) for the purposes of Section 8:68.8 only, any day other than a
Saturday, a Sunday or a day on which commercial banks in New York City are required or
authorized to be closed, and (b) for the purposes of any other provision of this Agreement, any
day other than a Saturday, a Sunday or a day on which commercial banks in [New York]|, [New
York] or [ 1, [ ] are required or authorized to be closed.

“Capital Lease” means, at any time, a lease with respect to which the lessee is required
concurrently to recognize the acquisition of an asset and the incurrence of a liability in
accordance with GAAP.

(13 2

Divestment-Aet:
“Closing” is defined in Section 3.

“Code” means the Internal Revenue Code of 1986;-as-amended-from-time-to-time;1986
and the rules and regulations promulgated thereunder from time to time.

“Company” means—|——;—a—|——| ecorporation—er—any
hatl T ibed in Section 10.2.is defined in the fi
paragraph of this Agreement.

“Confidential Information” is defined in Section 20-21.

“Controlled Entity” means (i) any of the Subsidiaries of the Company and any of their
or the Company’s respective Controlled Affiliates and (ii) if the Company has a parent company,
such parent company and its Controlled Afﬁhates%&&sed—ﬂ%th{&deﬁmﬂen—eonwel—mean&

“Default” means an event or condition the occurrence or existence of which would, with
the lapse of time or the giving of notice or both, become an Event of Default.

“Default Rate” means that rate of interest per annum that is the greater of (1) [ ]%-
per-annum above the rate of interest stated in clause (a) of the first paragraph of the Notes or (i1)
A-2-



[ 1% over the rate of interest publicly announced by [name of reference bank] in [city, state]
as its “base” or “prime” rate.

“Disclosure Documents” is defined in Section 5.3.

mM-e9n h o 4 .-.g An J
i ., datd rd =9 i

System—or—any suceessor—SEC electronic filing systemfor-such-purpoeses:Dollars” or “$”
means lawful currency of the United States of America.

“Environmental Laws” means any and all federal, state, local, and foreign statutes,
laws, regulations, ordinances, rules, judgments, orders, decrees, permits, concessions, grants,
franchises, licenses, agreements or governmental restrictions relating to pollution and the
protection of the environment or the release of any materials into the environment, including-but-
notlimited-toe those related to Hazardous Materials.

“ERISA” means the Employee Retirement Income Security Act of 1974;-as—amended-
froem-time-te-time;1974 and the rules and regulations promulgated thereunder from time to time

in effect.

“ERISA Affiliate” means any trade or business (whether or not incorporated) that is
treated as a single employer together with the Company under section 414 of the Code.

“Event of Default” is defined in Section 11.

[13 2 3

[13 2 3

“GAAP” means generally accepted accounting principles (including International
Financial Reportin ndar licable) as in effect from time to time in the United-
States-ef- Ameriea| |

“Governmental Authority” means
(a)  the government of

(1)  the United States of America or | | or any state or other
political subdivision_of either thereof, or

(11)  any other jurisdiction in which the Company or any Subsidiary
conducts all or any part of its business, or which asserts jurisdiction over any

properties of the Company or any Subsidiary, or

(b) any entity exercising executive, legislative, judicial, regulatory or
administrative functions of, or pertaining to, any such government.

A- 3-



“Governmental Official” means any governmental official or employee, employee of
any government-owned or government-controlled entity, political party, any official of a
political party, candidate for political office, official of any public international organization or
anyone else acting in an official capacity.

“Guaranty” means, with respect to any Person, any obligation (except the endorsement
in the ordinary course of business of negotiable instruments for deposit or collection) of such
Person guaranteeing or in effect guaranteeing any indebtedness, dividend or other obligation of
any other Person in any manner, whether directly or indirectly, including-{(witheutlimitation)
obligations incurred through an agreement, contingent or otherwise, by such Person:

(a)  to purchase such indebtedness or obligation or any property constituting
security therefor;

(b) to advance or supply funds (i) for the purchase or payment of such
indebtedness or obligation, or (i1) to maintain any working capital or other balance sheet
condition or any income statement condition of any other Person or otherwise to advance
or make available funds for the purchase or payment of such indebtedness or obligation;

(c) to lease properties or to purchase properties or services primarily for the
purpose of assuring the owner of such indebtedness or obligation of the ability of any
other Person to make payment of the indebtedness or obligation; or

(d)  otherwise to assure the owner of such indebtedness or obligation against
loss in respect thereof.

In any computation of the indebtedness or other liabilities of the obligor under any Guaranty, the
indebtedness or other obligations that are the subject of such Guaranty shall be assumed to be
direct obligations of such obligor.

“Hazardous Materials” means any and all pollutants, toxic or hazardous wastes or other
substances that might pose a hazard to health and safety, the removal of which may be required
or the generation, manufacture, refining, production, processing, treatment, storage, handling,
transportation, transfer, use, disposal, release, discharge, spillage, seepage or filtration of which
is or shall be restricted, prohibited or penalized by any applicable law, including;—but-—net
limited-te; asbestos, urea formaldehyde foam insulation, polychlorinated biphenyls, petroleum,
petroleum products, lead based paint, radon gas or similar restricted, prohibited or penalized
substances.

“holder” means, with respect to any Note, the Person in whose name such Note is
registered in the register maintained by the Company pursuant to Section 43-4514.1, provided,
however, that if such Person is a nominee, then for the purposes of Sections 7, 12, 47:218.2 and
1819 and any related definitions in this Schedule BA, “holder” shall mean the beneficial owner
of such Note whose name and address appears in such register.

- 4-
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“INHAM Exemption” is defined in Section 6.2(e).
“Indebtedness”3766 with respect to any Person means, at any time, without duplication,

(a) its liabilities for borrowed money and its redemption obligations in respect
of mandatorily redeemable Preferred Stock;

(b) its liabilities for the deferred purchase price of property acquired by such
Person (excluding accounts payable arising in the ordinary course of business but
including all liabilities created or arising under any conditional sale or other title
retention agreement with respect to any such property);

(c) L1l all liabilities appearing on its balance sheet in accordance with GAAP
in respect of Capital Leases [and (i1) all liabilities which would appear on its balance
sheet in accordance with GAAP in respect of Synthetic Leases assuming such Synthetic
Leases were accounted for as Capital Leases]97;

(d) all liabilities for borrowed money secured by any Lien with respect to any
property owned by such Person (whether or not it has assumed or otherwise become
liable for such liabilities);

(e) all its liabilities in respect of letters of credit or instruments serving a
similar function issued or accepted for its account by banks and other financial
institutions (whether or not representing obligations for borrowed money);

(f) the aggregate Swap Termination Value of all Swap Contracts of such
Person®868: and

(g) any Guaranty of such Person with respect to liabilities of a type described
in any of clauses (a) through (f) hereof.

Indebtedness of any Person shall include all obligations of such Person of the character described
in clauses (a) through (g) to the extent such Person remains legally liable in respect thereof
notwithstanding that any such obligation is deemed to be extinguished under GAAP.

“Institutional Investor” means (a) any Purchaser of a Note, (b) any holder of a Note
holding (together with one or more of its affiliates) more than [ % of the aggregate principal
amount of the Notes then outstanding, (c) any bank, trust company, savings and loan association
or other financial institution, any pension plan, any investment company, any insurance

5766 [orm Note: This term is presently used only in Sections 4.9;-545-and5.15, 5.19, 9.7, 9.8, 10.5, 11(f)-.and
23.2,

Form Note: The concept of Synthetic L.eases may not be relevant in some jurisdictions.

5868  Form Note: The use and method of determination of “Swap Contracts” and “Swap Termination Value” may
vary on a transaction-by-transaction basis depending upon the use of such terms in the applicable
covenants.

67

A-5-



company, any broker or dealer, or any other similar financial institution or entity, regardless of
legal form, and (d) any Related Fund of any holder of any Note.

“Lien” means, with respect to any Person, any mortgage, lien, pledge, charge, security
interest or other encumbrance, or any interest or title of any vendor, lessor, lender or other
secured party to or of such Person under any conditional sale or other title retention agreement or
Capital Lease, upon or with respect to any property or asset of such Person (including in the case
of stock, stockholder agreements, voting trust agreements and all similar arrangements).

“Make-Whole Amount” is defined in Section 8:6-8.8.

“Material” means material in relation to the business, operations, affairs, financial
condition, assets, properties, or prospects of the Company and its Subsidiaries taken as a whole.

“Material Adverse Effect” means a material adverse effect on (a) the business,
operations, affairs, financial condition, assets or properties of the Company and its Subsidiaries
taken as a whole, (b) the ability of the Company to perform its obligations under this Agreement
and the Notes, (c) the ability of any Subsidiary Guarantor to perform its obligations under its
Subsidiary Guaranty, or (d) the validity or enforceability of this Agreement, the Notes or any
Subsidiary Guaranty.

“Material Credit Facility” means, as to the Company and its Subsidiaries, 5962

(a) the [fully describe any existing agreement(s) creating or evidencing indebtedness
for borrowed money in existence as of the date of Closing, or in respect of which the Company
or any Subsidiary is an obligor or otherwise provides a guarantee or other credit support],
including any renewals, extensions, amendments, supplements, restatements, replacements or
refinancing thereof; and

(b) any other agreement(s) creating or evidencing indebtedness for borrowed money
entered into on or after the date of Closing by the Company or any Subsidiary, or in respect of
which the Company or any Subsidiary is an obligor or otherwise provides a guarantee or other
credit support (“Credit Facility”), in a principal amount outstanding or available for borrowing

5969 Form Note: The defined term “Material Credit F acility” is used in Form Note 5;8, Section 7.1(a)-and, (b)_
and gcl Sectlon 9.7 and Sectlon 10 S )bhe e Podleat® mepsisipny The Llene Dosleatpegsicige

neh-St .”L

It is anticipated that the use of the phrase “agreement(s) creating or evidencing indebtedness for borrowed
money” in clauses (a) and (b) of the definition of Material Credit Facility is likely to prompt discussion
between the issuer and the investors about what should appear in the list of exceptions to the prohibition
against Liens (clauses (a) — (__) of Section 10.5).

A- 6-



equal to or greater than $[ ] (or the equivalent of such amount in the relevant
currency of payment, determined as of the date of the closing of such facility based on the
exchange rate of such other currency); and if no Credit Facility or Credit Facilities equal or
exceed such amounts, then the largest Credit Facility shall be deemed to be a Material Credit
Facility.

“Maturity Date” is defined in the first paragraph of each Note.
“Memorandum” is defined in Section 5.3.
“Modified Make-Whole Amount” is defined in ion

“Multiemployer Plan” means any Plan that is a “multiemployer plan” (as such term is
defined in section 4001(a)(3) of ERISA).

“NAIC” means the National Association of Insurance Commissioners-er-any-sueeesser-

“Notes” is defined in Section 1.

“OFAC” is—defined—in—Seetion—516(a)means Office of Foreign Assets Control,




“OFAC Sanctions Program” means any economic or trade sanction that OFAC is
responsible for administering and enforcing. A list of OFAC Sanctions Programs may be found
at http://www.treasury.gov/resource-center/sanctions/Programs/Pages/Programs.aspx.

“Officer’s Certificate” means a certificate of a Senior Financial Officer or of any other
officer of the Company whose responsibilities extend to the subject matter of such certificate.

“PBGC” means the Pension Benefit Guaranty Corporation referred to and defined in

ERISA-oranv-sueeessor-thereto-.

“Permitted Jurisdiction” means (a) the United States of America, (b)

[l and (c) any other country that on April 30, 2004 was a member of the European Union
(other than or ).

“Person” means an individual, partnership, corporation, limited liability company,
association, trust, unincorporated organization, business entity or Governmental Authority.

“Plan” means an “employee benefit plan” (as defined in section 3(3) of ERISA) subject
to Title I of ERISA that is or, within the preceding five years, has been established or
maintained, or to which contributions are or, within the preceding five years, have been made or
required to be made, by the Company or any ERISA Affiliate or with respect to which the
Company or any ERISA Affiliate may have any liability.

“Preferred Stock” means any class of capital stock of a Person that is preferred over any
other class of capital stock (or similar equity interests) of such Person as to the payment of

dividends or the payment of any amount upon liquidation or dissolution of such Person.

“Priority Debt” means [ 1.6871

“property” or “properties” means, unless otherwise specifically limited, real or
personal property of any kind, tangible or intangible, choate or inchoate.

“PTE” is defined in Section 6.2(a).

“Purchaser” or “Purchasers” means each of the purchasers that has executed and
delivered this Agreement to the Company and such Purchaser’s successors and assigns (so long
as any such assignment complies with Section 43:214.2), provided, however, that any Purchaser
of a Note that ceases to be the registered holder or a beneficial owner (through a nominee) of
such Note as the result of a transfer thereof pursuant to Section 43-214.2 shall cease to be
included within the meaning of “Purchaser” of such Note for the purposes of this Agreement
upon such transfer.

6071 Form Note: The Financial Covenants Reference Manual contains two alternative definitions of Priority
Debt (definitions Z.58.1 and Z.58.2) that the parties may want to consider including in this Schedule BA.
The only place that the defined term “Priority Debt” is used is in Section 10.5.

A- 8-



“Purchaser Schedule” means the Purchaser Schedule to this Agreement listing the
Purchasers of the Notes and including their notice and payment information.

“Qualified Institutional Buyer” means any Person who is a “qualified institutional
buyer” within the meaning of such term as set forth in Rule 144A(a)(1) under the Securities Act.

“QPAM Exemption” is defined in Section 6.2(d).

“Registration Duty” means any registration duty or similar amount payable
pursuant to [cite] (or anyv comparable or successor provision of law) of | Lin

connection with the use in a judicial proceeding of this Agreement, the

Notes or any other agreement or document related hereto or thereto or the transactions
contemplated herein or therein.

“Related Fund” means, with respect to any holder of any Note, any fund or entity that
(1) invests in Securities or bank loans, and (ii) is advised or managed by such holder, the same
investment advisor as such holder or by an affiliate of such holder or such investment advisor.

“Required Holders” means at any time on or after the Closing, the holders of at least
[ 1% in principal amount of the Notes at the time outstanding (exclusive of Notes then
owned by the Company or any of its Affiliates).6+72

“Responsible Officer” means any Senior Financial Officer and any other officer of the
Company with responsibility for the administration of the relevant portion of this Agreement.

“SEC” means the Securities and Exchange Commission of the United States;—er—any-
sueeessor-thereto.

“Securities” or “Security” shall have the meaning specified in section 2(1) of the
Securities Act.

“Securities Act” means the Securities Act of 1933;-as-amended-from-time-to-time;1933
and the rules and regulations promulgated thereunder from time to time in effect.

“Senior Financial Officer” means the chief financial officer, principal accounting
officer, treasurer or comptroller of the Company.

“State Sanctions List” means a list that is adopted by any state Governmental
Authority _within the United States of America pertaining to Persons that engage i

6172 Form Note: 1t is recommended that the language that appears below be used to replace the definition of
Required Holders if it is anticipated that there will be a significant time-lag between the execution of the Note
Purchase Agreement and the Closing:*

“Required Holders” means at any time (i) prior to the Closing, the Purchasers and (ii) on or after the
Closing, the holders of at least [ 1% in principal amount of the Notes at the time outstanding
(exclusive of Notes then owned by the Company or any of its Affiliates).
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investment or other commercial activities in Iran or any other country that is a target of
economic sanctions imposed under U.S. Economic Sanctions Laws.

“Source” is defined in Section 6.2.

“Subsidiary” means, as to any Person, any other Person in which such first Person or
one or more of its Subsidiaries or such first Person and one or more of its Subsidiaries owns
sufficient equity or voting interests to enable it or them (as a group) ordinarily, in the absence of
contingencies, to elect a majority of the directors (or Persons performing similar functions) of
such second Person, and any partnership or joint venture if more than a 50% interest in the
profits or capital thereof is owned by such first Person or one or more of its Subsidiaries or such
first Person and one or more of its Subsidiaries (unless such partnership or joint venture can and
does ordinarily take major business actions without the prior approval of such Person or one or
more of its Subsidiaries). Unless the context otherwise clearly requires, any reference to a
“Subsidiary” is a reference to a Subsidiary of the Company.

“Subsidiary Guarantor” means each Subsidiary that has executed and delivered a
Subsidiary Guaranty.

“Subsidiary Guaranty” is defined in Section 9.7(a).
“Substitute Purchaser” is defined in Section 24:22,

“Super-Majority Holders” means at any time on or after the Closing, the holders of at
least 66-2/3% in principal amount of the Notes at the time outstanding (exclusive of Notes then
owned by the Company or any of its Affiliates).6273

“SVO” means the Securities Valuation Office of the NAIC-er-any-sueceessor—to-—sueh-
Offiee.

“Swap Contract” means (a) any and all interest rate swap transactions, basis swap
transactions, basis swaps, credit derivative transactions, forward rate transactions, commodity
swaps, commodity options, forward commodity contracts, equity or equity index swaps or
options, bond or bond price or bond index swaps or options or forward foreign exchange
transactions, cap transactions, floor transactions, currency options, spot contracts or any other
similar transactions or any of the foregoing (including;witheutlimitatien; any options to enter
into any of the foregoing), and (b) any and all transactions of any kind, and the related
confirmations, which are subject to the terms and conditions of, or governed by, any form of
master agreement published by the International Swaps and Derivatives Association, Inc. or any
International Foreign Exchange Master Agreement.

6273 Form Note: 1t is recommended that the language that appears below be used to replace the definition of
Super-Majority Holders if it is anticipated that there will be a significant time-lag between the execution of
the Note Purchase Agreement and the Closing:*

“Super-Majority Holders” means at any time (i) prior to the Closing, the Purchasers and (ii) on or after
the Closing, the holders of at least 66-2/3% in principal amount of the Notes at the time outstanding
(exclusive of Notes then owned by the Company or any of its Affiliates).
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“Swap Termination Value” means, in respect of any one or more Swap Contracts, after
taking into account the effect of any legally enforceable netting agreement relating to such Swap
Contracts, (a) for any date on or after the date such Swap Contracts have been closed out and
termination value(s) determined in accordance therewith, such termination value(s), and (b) for
any date prior to the date referenced in clause (a), the amounts(s) determined as the
mark-to-market values(s) for such Swap Contracts, as determined based upon one or more
mid-market or other readily available quotations provided by any recognized dealer in such
Swap Contracts.

1“Synthetic Lease” means, at any time, any lease (including leases that may be
terminated by the lessee at any time) of any property (a) that is accounted for as an operating
lease under GAAP and (b) in respect of which the lessee retains or obtains ownership of the
property so leased for-U-S—federal income tax purposes, other than any such lease under which
such Person is the lessor.] 74

“Ta ” means any ta whether 1nc0me documentary, sales, stamp, registration

comgulsorg loan, charge or withholding.

“Taxing Jurisdiction” is defined in Section 13(a).

“USA PATRIOT Act” means United States Public Law 107-56, Uniting and
Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct
Terrorism (USA PATRIOT ACT) Act of 2001;-as-amendedfrom-timeto-time;2001 and the
rules and regulations promulgated thereunder from time to time in effect.

“U.S. Economic Sanctions”-is-defined-in—Seetion—S516(a)._Laws” means those laws
executive orders, enabling leglslatloh or regulatlons admlnlstered and enforced by the

entity, organlzatlon; country or regime, 1nclud1ng the Tradlng w1th the Enemg Act, the
International Emergency Economic Powers Act, the Ira anctions Act, the Suda

Accountability and Divestment Act and any other OFAC Sanctions Program.

“Wholly-Owned Subsidiary” means, at any time, any Subsidiary all of the equity
interests (except directors’ qualifying shares) and voting interests of which are owned by any one
or more of the Company and the Company’s other Wholly-Owned Subsidiaries at such time.

l Form Note: This concept may not be relevant in some jurisdictions.
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[Form oF NoTE]
[NaME oF ComMPANY]

[ 1% SEniorR NoTE DUE | , ]

No. [ ] [Date]
SL ] PPN][ ]

For Varue Receivep, the undersigned, [Name orF Company] (herein called the
“Company”), a corporation organized and existing under the laws of the-State-of| ],
hereby promises to pay to | ], or registered assigns, the principal sum of
[ ] DoLLars (or so much thereof as shall not have been prepaid) on
[ , ] (the “Maturity Date”), with interest (computed on the basis of a 360-day
year of twelve 30-day months) (a) on the unpaid balance hereof at the rate of [ ]% per annum
from the date hereof, payable [semiannually], on the [ | day of [ ] and
[ ] in each year, commencing with the [ ]or | ] next succeeding
the date hereof, and on the Maturity Date, until the principal hereof shall have become due and
payable, and (b) to the extent permitted by law, (x) on any overdue payment of interest and (y)
during the continuance of an Event of Default, on such unpaid balance and on any overdue
payment of any Make-Whole Amount_[or Modified Make-Whole Amount|, at a rate per
annum from time to time equal to the greater of (i) [ % or (i1)) [ % over the rate of interest
publicly announced by [name of reference bank] from time to time in [city, state] as its “base”
or “prime” rate, payable [semiannually] as aforesaid (or, at the option of the registered holder
hereof, on demand).6375

Payments of principal of, interest on and any Make-Whole Amount_[or Modified
Make-Whole Amount] with respect to this Note are to be made in lawful money of the United
States of America at [ ] or at such other place as the Company shall have designated by
written notice to the holder of this Note as provided in the Note Purchase Agreement referred to
below.

This Note is one of a series of Senior Notes (herein called the “Notes”) issued pursuant
to the Note Purchase Agreement, dated as-ef-| ], 20[__] (as from time to time amended,
the “Note Purchase Agreement”), between the Company and the respective Purchasers named
therein and is entitled to the benefits thereof. Each holder of this Note will be deemed, by its
acceptance hereof, to have (i) agreed to the confidentiality provisions set forth in Section 2021 of
the Note Purchase Agreement and (i1) made the representation set forth in Section 6.2 of the
Note Purchase Agreement. Unless otherwise indicated, capitalized terms used in this Note shall
have the respective meanings ascribed to such terms in the Note Purchase Agreement.

6375 Form Note: Consideration should be given to the approach taken in the bank facilities of the Company
regarding default interest.

ScHeDULE 1
(to Note Purchase Agreement)



This Note is a registered Note and, as provided in the Note Purchase Agreement, upon
surrender of this Note for registration of transfer accompanied by a written instrument of transfer
duly executed, by the registered holder hereof or such holder’s attorney duly authorized in
writing, a new Note for a like principal amount will be issued to, and registered in the name of,
the transferee. Prior to due presentment for registration of transfer, the Company may treat the
person in whose name this Note is registered as the owner hereof for the purpose of receiving
payment and for all other purposes, and the Company will not be affected by any notice to the
contrary.

[The Company will make required prepayments of principal on the dates and in the
amounts specified in the Note Purchase Agreement.| [This Note is [also] subject to
[optional] prepayment, in whole or from time to time in part, at the times and on the terms
specified in the Note Purchase Agreement, but not otherwise.] [This Note is not subject to
prepayment.]

If an Event of Default occurs and is continuing, the principal of this Note may be
declared or otherwise become due and payable in the manner, at the price (including any
applicable Make-Whole Amount_[or Modified Make-Whole Amount]) and with the effect
provided in the Note Purchase Agreement.

This Note shall be construed and enforced in accordance with, and the rights of the
Company and the holder of this Note shall be governed by, the law of the State of New York,
excluding choice-of-law principles of the law of such State that would permit the application of

the laws of a jurisdiction other than such State.

[NamME oF ComMPANY]

By

[Title]



Forwm or OrinioN oF SpeciaL COUNSEL
TO THE COMPANY

Matters-To-Be-Coveredin
Opini £ Special C 1 he C
The lelQ)y ng Qplnlgns a e IQ bg p QX dgd by Un Igd S:a];gs and special

i e pany is 2 anized and validly existing and-in-geod-
standing and having requisiteunder the laws of and has the corporate power
and authority to issue-and-sel-the Netes-andconduct its business as currently conducted and
currently proposed to be conducted, to execute and deliver the decuments:Note Purchase
Asreement and the Notes and to ne I e

inion lid exi n hrm rs referr
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(Feto Note Purchase Agreement)



w under the Securltles Act of Héé—as—amended—ne—needlm to quahfy
an indenture_in respect of the Notes under the Trust Indenture Act of 1939;-as-amended1939,

1. The ex ion livery an rforman h mpany_of th







Forwm or OrinioN oF SpeciaL COUNSEL
TO THE PURCHASERS

[To Be Provided on a Case by Case Basis]

ScHepuLE 4.4(b)
(Feto Note Purchase Agreement)



[NAME AND ADDRESS OF COMPANY]
INFORMATION RELATING TO PURCHASERS®477

PRINCIPAL AMOUNT OF
NAME AND ADDRESS OF PURCHASER NoTtESs TO BE PURCHASED

[NAME OF PURCHASER] $
(1)  All payments by wire transfer of immediately available

funds to:

with sufficient information to identify the source
and application of such funds.

(2)  All notices of payments and written confirmations of
such wire transfers:

(3) E-mail address for Electronic Delivery:

(4) All other communications:

(5) U.S. Tax Identification Number:
Scuepure Bl

MMe#ufelwseAgreemem}MZ The format shown here is typical but is not used by all Purchasers.
PURCHASER SCHEDULE

(to Note Purchase Agreement)



Document comparison by Workshare Compare on Tuesday, April 15, 2014

3:46:05 PM

Input:

Document 1 ID

interwovenSite://DMS-CENTRAL/CHI/63549585/3

Description

#63549585v3<CHI> - FINAL Updated Model Form 2
(Domestic) Note Purchase Agreement

Document 2 ID

interwovenSite://DMS-CENTRAL/CHI/63518922/9

Description

#63518922v9<CHI> - DRAFT TPMC X-Border Model
Form 2 NPA

Rendering set

GT-1

Legend:

Insertion

Deletion-

Movedfrom-

Moved to

Style change

Format change

\ / (“lpd d(x PFI”H

Inserted cell

Deleted cell

Moved cell

Split/Merged cell

Padding cell

Statistics:

Count

Insertions

Deletions

Moved from

Moved to

Style change

Format changed

Total changes




